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PART 35—STATE AND LOCAL 
ASSISTANCE

Sec.
35.001 Applicability.

Subpart A—Environmental Program Grants

GENERAL 

35.100 Purpose of the subpart. 
35.101 Environmental programs covered by 

the subpart. 
35.102 Definitions of terms.

PREPARING AN APPLICATION 

35.104 Components of a complete applica-
tion. 

35.105 Time frame for submitting an appli-
cation. 

35.107 Work plans. 
35.108 Funding period. 
35.109 Consolidated grants.

EPA ACTION ON APPLICATION 

35.110 Time frame for EPA action. 
35.111 Criteria for approving an application. 
35.112 Factors considered in determining 

award amount. 
35.113 Reimbursement for pre-award costs.

POST-AWARD REQUIREMENTS 

35.114 Amendments and other changes. 
35.115 Evaluation of performance. 
35.116 Direct implementation. 
35.117 Unused funds. 
35.118 Unexpended balances.

PERFORMANCE PARTNERSHIP GRANTS 

35.130 Purpose of Performance Partnership 
Grants. 

35.132 Requirements summary. 
35.133 Programs eligible for inclusion. 
35.134 Eligible recipients. 
35.135 Activities eligible for funding. 
35.136 Cost share requirements. 
35.137 Application requirements. 
35.138 Competitive grants.

AIR POLLUTION CONTROL (SECTION 105) 

35.140 Purpose. 
35.141 Definitions. 
35.143 Allotment. 
35.145 Maximum federal share. 
35.146 Maintenance of effort. 
35.147 Minimum cost share for a Perform-

ance Partnership Grant. 
35.148 Award limitations.

WATER POLLUTION CONTROL (SECTION 106) 

35.160 Purpose. 
35.161 Definition. 
35.162 Basis for allotment. 
35.165 Maintenance of effort. 
35.168 Award limitations.

PUBLIC WATER SYSTEM SUPERVISION (SECTION 
1443(A)) 

35.170 Purpose. 
35.172 Allotment. 
35.175 Maximum federal share. 
35.178 Award limitations.

UNDERGROUND WATER SOURCE PROTECTION 
(SECTION 1443(B)) 

35.190 Purpose. 
35.192 Basis for allotment. 
35.195 Maximum federal share. 
35.198 Award limitation.

HAZARDOUS WASTE MANAGEMENT (SECTION 
3011(A)) 

35.210 Purpose. 
35.212 Basis for allotment. 
35.215 Maximum federal share. 
35.218 Award limitation.

PESTICIDE COOPERATIVE ENFORCEMENT 
(SECTION 23(A)(1)) 

35.230 Purpose. 
35.232 Basis for allotment. 
35.235 Maximum federal share.

PESTICIDE APPLICATOR CERTIFICATION AND 
TRAINING (SECTION 23(A)(2)) 

35.240 Purpose. 
35.242 Basis for allotment. 
35.245 Maximum federal share.

PESTICIDE PROGRAM IMPLEMENTATION 
(SECTION 23(A)(1)) 

35.250 Purpose. 
35.251 Basis for allotment. 
35.252 Maximum federal share.

NONPOINT SOURCE MANAGEMENT (SECTION 
319(H)) 

35.260 Purpose. 
35.265 Maximum federal share. 
35.266 Maintenance of effort. 
35.268 Award limitations.

LEAD-BASED PAINT PROGRAM (SECTION 404(G)) 

35.270 Purpose. 
35.272 Funding coordination.

STATE INDOOR RADON GRANTS (SECTION 306) 

35.290 Purpose. 
35.292 Basis for allotment. 
35.295 Maximum federal share. 
35.298 Award limitations.

TOXIC SUBSTANCES COMPLIANCE MONITORING 
(SECTION 28 ) 

35.310 Purpose. 
35.312 Competitive process. 
35.315 Maximum federal share. 
35.318 Award limitation.
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STATE UNDERGROUND STORAGE TANKS 
(SECTION 2007(F)(2)) 

35.330 Purpose. 
35.332 Basis for allotment. 
35.335 Maximum federal share.

POLLUTION PREVENTION STATE GRANTS 
(SECTION 6605) 

35.340 Purpose. 
35.342 Competitive process. 
35.343 Definitions. 
35.345 Eligible applicants. 
35.348 Award limitation. 
35.349 Maximum federal share.

WATER QUALITY COOPERATIVE AGREEMENTS 
(SECTION 104(B)(3)) 

35.360 Purpose. 
35.362 Competitive process. 
35.364 Maximum federal share.

STATE WETLANDS DEVELOPMENT GRANTS 
(SECTION 104(B)(3)) 

35.380 Purpose. 
35.382 Competitive process. 
35.385 Maximum federal share.

STATE ADMINISTRATION (SECTION 205(G)) 

35.400 Purpose. 
35.402 Allotment. 
35.405 Maintenance of effort. 
35.408 Award limitations.

WATER QUALITY MANAGEMENT PLANNING 
GRANTS (SECTION 205(J)(2)) 

35.410 Purpose. 
35.412 Allotment. 
35.415 Maximum federal share. 
35.418 Award limitations.

Subpart B—Environmental Program Grants 
for Tribes

GENERAL—ALL GRANTS 

35.500 Purpose of the subpart. 
35.501 Environmental programs covered by 

the subpart. 
35.502 Definitions of terms. 
35.503 Deviation from this subpart. 
35.504 Eligibility of an Intertribal Consor-

tium.

PREPARING AN APPLICATION 

35.505 Components of a complete applica-
tion. 

35.506 Time frame for submitting an appli-
cation. 

35.507 Work plans. 
35.508 Funding period. 
35.509 Consolidated grants.

EPA ACTION ON APPLICATION 

35.510 Time frame for EPA action. 
35.511 Criteria for approving an application. 

35.512 Factors considered in determining 
award amount. 

35.513 Reimbursement for pre-award costs.

POST-AWARD REQUIREMENTS 

35.514 Amendments and other changes. 
35.515 Evaluation of performance. 
35.516 Direct implementation. 
35.517 Unused funds. 
35.518 Unexpended balances.

PERFORMANCE PARTNERSHIP GRANTS 

35.530 Purpose of Performance Partnership 
Grants. 

35.532 Requirements summary. 
35.533 Programs eligible for inclusion. 
35.534 Eligible recipients. 
35.535 Activities eligible for funding. 
35.536 Cost share requirements. 
35.537 Application requirements. 
35.538 Project period.

INDIAN ENVIRONMENTAL GENERAL ASSISTANCE 
PROGRAM (GAP) 

35.540 Purpose. 
35.542 Definitions. [Reserved] 
35.543 Eligible recipients. 
35.545 Eligible activities. 
35.548 Award limitation.

AIR POLLUTION CONTROL (SECTION 105) 

35.570 Purpose. 
35.572 Definitions. 
35.573 Eligible Tribe. 
35.575 Maximum federal share. 
35.576 Maintenance of effort. 
35.578 Award limitation.

WATER POLLUTION CONTROL (SECTIONS 106 
AND 518) 

35.580 Purpose. 
35.582 Definitions. 
35.583 Eligible recipients. 
35.585 Maximum federal share. 
35.588 Award limitations.

WATER QUALITY COOPERATIVE AGREEMENTS 
(SECTION 104(B)(3)) 

35.600 Purpose. 
35.603 Competitive process. 
35.604 Maximum federal share.

WETLANDS DEVELOPMENT GRANT PROGRAM 
(SECTION 104(B)(3)) 

35.610 Purpose. 
35.613 Competitive process. 
35.615 Maximum federal share.

NONPOINT SOURCE MANAGEMENT GRANTS 
(SECTIONS 319(H) AND 518(F)) 

35.630 Purpose. 
35.632 Definition. 
35.633 Eligibility requirements. 
35.635 Maximum federal share. 
35.636 Maintenance of effort. 
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35.638 Award limitations.

PESTICIDE COOPERATIVE ENFORCEMENT 
(SECTION 23 (A)(1)) 

35.640 Purpose. 
35.641 Eligible recipients. 
35.642 Maximum federal share. 
35.645 Basis for allotment.

PESTICIDE APPLICATOR CERTIFICATION AND 
TRAINING (SECTION 23(A)(2)) 

35.646 Purpose. 
35.649 Maximum federal share.

PESTICIDE PROGRAM IMPLEMENTATION 
(SECTION 23(A)(1)) 

35.650 Purpose. 
35.653 Eligible recipients. 
35.655 Basis for allotment. 
35.659 Maximum federal share.

POLLUTION PREVENTION GRANTS (SECTION 
6605) 

35.660 Purpose. 
35.661 Competitive process. 
35.662 Definitions. 
35.663 Eligible recipients. 
35.668 Award limitations. 
35.669 Maximum federal share.

PUBLIC WATER SYSTEM SUPERVISION 
(SECTIONS 1443(A) AND 1451) 

35.670 Purpose. 
35.672 Definition. 
35.673 Annual amount reserved by EPA. 
35.675 Maximum federal share. 
35.676 Eligible recipients. 
35.678 Award limitations.

UNDERGROUND WATER SOURCE PROTECTION 
(SECTION 1443(B)) 

35.680 Purpose. 
35.682 Definition. 
35.683 Annual amount reserved by EPA. 
35.685 Maximum federal share. 
35.686 Eligible recipients 
35.688 Award limitations.

LEAD-BASED PAINT PROGRAM (SECTION 404(G)) 

35.690 Purpose. 
35.691 Funding coordination. 
35.693 Eligible recipients.

INDOOR RADON GRANTS (SECTION 306) 

35.700 Purpose. 
35.702 Basis for allotment. 
35.703 Eligible recipients. 
35.705 Maximum federal share. 
35.708 Award limitations.

TOXIC SUBSTANCES COMPLIANCE MONITORING 
(SECTION 28) 

35.710 Purpose. 
35.712 Competitive process. 
35.713 Eligible recipients. 

35.715 Maximum federal share. 
35.718 Award limitation.

HAZARDOUS WASTE MANAGEMENT PROGRAM 
GRANTS (P.L. 105–276) 

35.720 Purpose. 
35.723 Competitive process. 
35.725 Maximum federal share.

UNDERGROUND STORAGE TANKS PROGRAM 
GRANTS (P.L. 105–276) 

35.730 Purpose. 
35.731 Eligible recipients. 
35.732 Basis for allotment. 
35.735 Maximum federal share.

Subparts C–D [Reserved]

Subpart E—Grants for Construction of 
Treatment Works—Clean Water Act

35.900 Purpose. 
35.901 Program policy. 
35.903 Summary of construction grant pro-

gram. 
35.905 Definitions. 
35.907 Municipal pretreatment program. 
35.908 Innovative and alternative tech-

nologies. 
35.909 Step 2= 3 grants. 
35.910 Allocation of funds. 
35.910–1 Allotments. 
35.910–2 Period of availability; reallotment. 
35.910–3—35.910–4 [Reserved] 
35.910–5 Additional allotments of previously 

withheld sums. 
35.910–6 Fiscal Year 1977 public works allot-

ments. 
35.910–7 Fiscal Year 1977 Supplemental Ap-

propriations Act allotments. 
35.910–8 Allotments for Fiscal Years 1978–

1981. 
35.910–9 Allotment of Fiscal Year 1978 ap-

propriation. 
35.910–10 Allotment of Fiscal Year 1979 ap-

propriation. 
35.910–11 Allotment of Fiscal Year 1980 ap-

propriation. 
35.910–12 Reallotment of deobligated funds 

of Fiscal Year 1978. 
35.912 Delegation to State agencies. 
35.915 State priority system and project pri-

ority list. 
35.915–1 Reserves related to the project pri-

ority list. 
35.917 Facilities planning (step 1). 
35.917–1 Content of facilities plan. 
35.917–2 State responsibilities. 
35.917–3 Federal assistance. 
35.917–4 Planning scope and detail. 
35.917–5 Public participation. 
35.917–6 Acceptance by implementing gov-

ernmental units. 
35.917–7 State review and certification of fa-

cilities plan. 
35.917–8 Submission and approval of facili-

ties plan. 
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35.917–9 Revision or amendment of facilities 
plan. 

35.918 Individual systems. 
35.918–1 Additional limitations on awards 

for individual systems. 
35.918–2 Eligible and ineligible costs. 
35.918–3 Requirements for discharge of 

effluents. 
35.920 Grant application. 
35.920–1 Eligibility. 
35.920–2 Procedure. 
35.920–3 Contents of application. 
35.925 Limitations on award. 
35.925–1 Facilities planning. 
35.925–2 Water quality management plans 

and agencies. 
35.925–3 Priority determination. 
35.925–4 State allocation. 
35.925–5 Funding and other capabilities. 
35.925–6 Permits. 
35.925–7 Design. 
35.925–8 Environmental review. 
35.925–9 Civil rights. 
35.925–10 Operation and maintenance pro-

gram. 
35.925–11 User charges and industrial cost 

recovery. 
35.925–12 Property. 
35.925–13 Sewage collection system. 
35.925–14 Compliance with environmental 

laws. 
35.925–15 Treatment of industrial wastes. 
35.925–16 Federal activities. 
35.925–17 Retained amounts for reconstruc-

tion and expansion. 
35.925–18 Limitation upon project costs in-

curred prior to award. 
35.925–19 [Reserved] 
35.925–20 Procurement. 
35.925–21 Storm sewers. 
35.926 Value engineering (VE). 
35.927 Sewer system evaluation and reha-

bilitation. 
35.927–1 Infiltration/inflow analysis. 
35.927–2 Sewer system evaluation survey. 
35.927–3 Rehabilitation. 
35.927–4 Sewer use ordinance. 
35.927–5 Project procedures. 
35.928 Requirements for an industrial cost 

recovery system. 
35.928–1 Approval of the industrial cost re-

covery system. 
35.928–2 Use of industrial cost recovery pay-

ments. 
35.928–3 Implementation of the industrial 

cost recovery system. 
35.928–4 Moratorium on industrial cost re-

covery payments. 
35.929 Requirements for user charge system. 
35.929–1 Approval of the user charge system. 
35.929–2 General requirements for all user 

charge systems. 
35.929–3 Implementation of the user charge 

system. 
35.930 Award of grant assistance. 
35.930–1 Types of projects. 
35.930–2 Grant amount. 

35.930–3 Grant term. 
35.930–4 Project scope. 
35.930–5 Federal share. 
35.930–6 Limitation on Federal share. 
35.935 Grant conditions. 
35.935–1 Grantee responsibilities. 
35.935–2 Procurement. 
35.935–3 Property. 
35.935–4 Step 2= 3 projects. 
35.935–5 Davis-Bacon and related statutes. 
35.935–6 Equal employment opportunity. 
35.935–7 Access. 
35.935–8 Supervision. 
35.935–9 Project initiation and completion. 
35.935–10 Copies of contract documents. 
35.935–11 Project changes. 
35.935–12 Operation and maintenance. 
35.935–13 Submission and approval of user 

charge systems. 
35.935–14 Final inspection. 
35.935–15 Submission and approval of indus-

trial cost recovery system. 
35.935–16 Sewer use ordinance and evalua-

tion/rehabilitation program. 
35.935–17 Training facility. 
35.935–18 Value engineering. 
35.935–19 Municipal pretreatment program. 
35.935–20 Innovative processes and tech-

niques. 
35.936 Procurement. 
35.936–1 Definitions. 
35.936–2 Grantee procurement systems; 

State or local law. 
35.936–3 Competition. 
35.936–4 Profits. 
35.936–5 Grantee responsibility. 
35.936–6 EPA responsibility. 
35.936–7 Small and minority business. 
35.936–8 Privity of contract. 
35.936–9 Disputes. 
35.936–10 Federal procurement regulations. 
35.936–11 General requirements for sub-

agreements. 
35.936–12 Documentation. 
35.936–13 Specifications. 
35.936–14 Force account work. 
35.936–15 Limitations on subagreement 

award. 
35.936–16 Code or standards of conduct. 
35.936–17 Fraud and other unlawful or cor-

rupt practices. 
35.936–18 Negotiation of subagreements. 
35.936–19 Small purchases. 
35.936–20 Allowable costs. 
35.936–21 Delegation to State agencies; cer-

tification of procurement systems. 
35.936–22 Bonding and insurance. 
35.937 Subagreements for architectural or 

engineering services. 
35.937–1 Type of contract (subagreement). 
35.937–2 Public notice. 
35.937–3 Evaluation of qualifications. 
35.937–4 Solicitation and evaluation of pro-

posals. 
35.937–5 Negotiation. 
35.937–6 Cost and price considerations. 
35.937–7 Profit. 
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35.937–8 Award of subagreement. 
35.937–9 Required solicitation and sub-

agreement provisions. 
35.937–10 Subagreement payments—archi-

tectural or engineering services. 
35.937–11 Applicability to existing con-

tracts. 
35.937–12 Subcontracts under subagreements 

for architectural or engineering services. 
35.938 Construction contracts (subagree-

ments) of grantees. 
35.938–1 Applicability. 
35.938–2 Performance by contract. 
35.938–3 Type of contract. 
35.938–4 Formal advertising. 
35.938–5 Negotiation of contract amend-

ments (change orders). 
35.938–6 Progress payments to contractors. 
35.938–7 Retention from progress payments. 
35.938–8 Required construction contract pro-

visions. 
35.938–9 Subcontracts under construction 

contracts. 
35.939 Protests. 
35.940 Determination of allowable costs. 
35.940–1 Allowable project costs. 
35.940–2 Unallowable costs. 
35.940–3 Costs allowable, if approved. 
35.940–4 Indirect costs. 
35.940–5 Disputes concerning allowable 

costs. 
35.945 Grant payments. 
35.950 Suspension, termination or annul-

ment of grants. 
35.955 Grant amendments to increase grant 

amounts. 
35.960 Disputes. 
35.965 Enforcement. 
35.970 Contract enforcement.
APPENDIX A TO SUBPART E—COST-EFFECTIVE-

NESS ANALYSIS GUIDELINES
APPENDIX B TO SUBPART E—FEDERAL 

GUIDELINES—USER CHARGES FOR OPER-
ATION AND MAINTENANCE OF PUBLICLY 
OWNED TREATMENT WORKS

APPENDIX C–1 TO SUBPART E—REQUIRED 
PROVISIONS—CONSULTING ENGINEERING 
AGREEMENTS

APPENDIX C–2 TO SUBPART E—REQUIRED 
PROVISIONS—CONSTRUCTION CONTRACTS

APPENDIX D TO SUBPART E—EPA TRANSITION 
POLICY—EXISTING CONSULTING ENGINEER-
ING AGREEMENTS

APPENDIX E TO SUBPART E—INNOVATIVE AND 
ALTERNATIVE TECHNOLOGY GUIDELINES

Subparts F–G [Reserved]

Subpart H—Cooperative Agreements for 
Protecting and Restoring Publicly 
Owned Freshwater Lakes

35.1600 Purpose. 
35.1603 Summary of clean lakes assistance 

program. 
35.1605 Definitions. 
35.1605–1 The Act. 

35.1605–2 Freshwater lake. 
35.1605–3 Publicly owned freshwater lake. 
35.1605–4 Nonpoint source. 
35.1605–5 Eutrophic lake. 
35.1605–6 Trophic condition. 
35.1605–7 Desalinization. 
35.1605–8 Diagnostic-feasibility study. 
35.1605–9 Indian Tribe set forth at 40 CFR 

130.6(d). 
35.1610 Eligibility. 
35.1613 Distribution of funds. 
35.1615 Substate agreements. 
35.1620 Application requirements. 
35.1620–1 Types of assistance. 
35.1620–2 Contents of applications. 
35.1620–3 Environmental evaluation. 
35.1620–4 Public participation. 
35.1620–5 State work programs and lake pri-

ority lists. 
35.1620–6 Intergovernmental review. 
35.1630 State lake classification surveys. 
35.1640 Application review and evaluation. 
35.1640–1 Application review criteria. 
35.1650 Award. 
35.1650–1 Project period. 
35.1650–2 Limitations on awards. 
35.1650–3 Conditions on award. 
35.1650–4 Payment. 
35.1650–5 Allowable costs. 
35.1650–6 Reports.
APPENDIX A TO SUBPART H—REQUIREMENTS 

FOR DIAGNOSTIC-FEASIBILITY STUDIES AND 
ENVIRONMENTAL EVALUATIONS

Subpart I—Grants for Construction of 
Treatment Works

35.2000 Purpose and policy. 
35.2005 Definitions. 
35.2010 Allotment; reallotment. 
35.2012 Capitalization grants. 
35.2015 State priority system and project 

priority list. 
35.2020 Reserves. 
35.2021 Reallotment of reserves. 
35.2023 Water quality management plan-

ning. 
35.2024 Combined sewer overflows. 
35.2025 Allowance and advance of allowance. 
35.2030 Facilities planning. 
35.2032 Innovative and alternative tech-

nologies. 
35.2034 Privately owned individual systems. 
35.2035 Rotating biological contractor 

(RBC) replacement grants. 
35.2036 Design/build project grants. 
35.2040 Grant application. 
35.2042 Review of grant applications. 
35.2050 Effect of approval or certification of 

documents. 
35.2100 Limitations on award. 
35.2101 Advanced treatment. 
35.2102 Water quality management plan-

ning. 
35.2103 Priority determination. 
35.2104 Funding and other considerations. 
35.2105 Debarment and suspension. 
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35.2106 Plan of operation. 
35.2107 Intermunicipal service agreements. 
35.2108 Phased or segmented treatment 

works. 
35.2109 Step 2+3. 
35.2110 Access to individual systems. 
35.2111 Revised water quality standards. 
35.2112 Marine discharge waiver applicants. 
35.2113 Environmental review. 
35.2114 Value engineering. 
35.2116 Collection system. 
35.2118 Preaward costs. 
35.2120 Infiltration/Inflow. 
35.2122 Approval of user charge system and 

proposed sewer use ordinance. 
35.2123 Reserve capacity. 
35.2125 Treatment of wastewater from in-

dustrial users. 
35.2127 Federal facilities. 
35.2130 Sewer use ordinance. 
35.2140 User charge system. 
35.2152 Federal share. 
35.2200 Grant conditions. 
35.2202 Step 2+3 projects. 
35.2203 Step 7 projects. 
35.2204 Project changes. 
35.2205 Maximum allowable project cost. 
35.2206 Operation and maintenance. 
35.2208 Adoption of sewer use ordinance and 

user charge system. 
35.2210 Land acquisition. 
35.2211 Field testing for Innovative and Al-

ternative Technology Report. 
35.2212 Project initiation. 
35.2214 Grantee responsibilities. 
35.2216 Notice of building completion and 

final inspection. 
35.2218 Project performance. 
35.2250 Determination of allowable costs. 
35.2260 Advance purchase of eligible land. 
35.2262 Funding of field testing. 
35.2300 Grant payments. 
35.2350 Subagreement enforcement.
APPENDIX A TO SUBPART I—DETERMINATION 

OF ALLOWABLE COSTS
APPENDIX B TO SUBPART I—ALLOWANCE FOR 

FACILITIES PLANNING AND DESIGN

Subpart J—Construction Grants Program 
Delegation to States

35.3000 Purpose. 
35.3005 Policy. 
35.3010 Delegation agreement. 
35.3015 Extent of State responsibilities. 
35.3020 Certification procedures. 
35.3025 Overview of State performance 

under delegation. 
35.3030 Right of review of State decision. 
35.3035 Public participation.

Subpart K—State Water Pollution Control 
Revolving Funds

35.3100 Policy and purpose. 
35.3105 Definitions. 
35.3110 Fund establishment. 

35.3115 Eligible activities of the SRF. 
35.3120 Authorized types of assistance. 
35.3125 Limitations on SRF assistance. 
35.3130 The capitalization grant agreement. 
35.3135 Specific capitalization grant agree-

ment requirements. 
35.3140 Environmental review requirements. 
35.3145 Application of other Federal au-

thorities. 
35.3150 Intended Use Plan (IUP). 
35.3155 Payments. 
35.3160 Cash draw rules. 
35.3165 Reports and audits. 
35.3170 Corrective action.

APPENDIX A TO SUBPART K—CRITERIA FOR 
EVALUATING A STATE’S PROPOSED NEPA-
LIKE PROCESS

Subpart L—Drinking Water State Revolving 
Funds

35.3500 Purpose, policy, and applicability. 
35.3505 Definitions. 
35.3510 Establishment of the DWSRF pro-

gram. 
35.3515 Allotment and withholdings of 

funds. 
35.3520 Systems, projects, and project-re-

lated costs eligible for assistance from 
the Fund. 

35.3525 Authorized types of assistance from 
the Fund. 

35.3530 Limitations on uses of the Fund. 
35.3535 Authorized set-aside activities. 
35.3540 Requirements for funding set-aside 

activities. 
35.3545 Capitalization grant agreement. 
35.3550 Specific capitalization grant agree-

ment requirements. 
35.3555 Intended Use Plan (IUP). 
35.3560 General payment and cash draw 

rules. 
35.3565 Specific cash draw rules for author-

ized types of assistance from the Fund. 
35.3570 Reports and audits. 
35.3575 Application of Federal cross-cutting 

authorities (cross-cutters). 
35.3580 Environmental review requirements. 
35.3585 Compliance assurance procedures.

APPENDIX A TO SUBPART L—CRITERIA FOR 
EVALUATING A STATE’S PROPOSED NEPA-
LIKE PROCESS.

Subpart M—Grants for Technical 
Assistance

GENERAL 

35.4000 Authority. 
35.4005 What is a Technical Assistance 

Grant? 
35.4010 What does this subpart do? 
35.4011 Do the general grant regulations for 

nonprofit organizations apply to TAGs? 
35.4012 If there appears to be a difference be-

tween the requirements in 40 CFR part 30 
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and this subpart, which regulations 
should my group follow? 

35.4015 Do certain words in this subpart 
have specific meaning?

WHO IS ELIGIBLE? 

35.4020 Is my community group eligible for 
a TAG? 

35.4025 Is there any way my group can get a 
TAG if it is currently ineligible? 

35.4030 Can I be a part of a TAG group if I 
belong to an ineligible group? 

35.4035 Does EPA use the same eligibility 
criteria for TAGs at ‘‘Federal facility’’ 
sites? 

35.4040 How many groups can receive a TAG 
at one Superfund site?

YOUR RESPONSIBILITIES AS A TAG RECIPIENT 

35.4045 What requirements must my group 
meet as a TAG recipient? 

35.4050 Must my group contribute toward 
the cost of a TAG? 

35.4055 What if my group can’t come up with 
the ‘‘matching funds?’’

HOW MUCH MONEY TAGS PROVIDE 

35.4060 How much money can my group re-
ceive through a TAG? 

35.4065 How can my group get more than 
$50,000?

WHAT TAGS CAN PAY FOR 

35.4070 How can my group spend TAG 
money? 

35.4075 Are there things my group can’t 
spend TAG money for?

HOW YOU GET THE MONEY 

35.4080 Does my group get a lump sum up 
front, or does EPA reimburse us for costs 
we incur? 

35.4085 Can my group get an ‘‘advance pay-
ment’’ to help us get started? 

35.4090 If my group is eligible for an ad-
vance payment, how do we get our funds? 

35.4095 What can my group pay for with an 
advance payment? 

35.4100 Can my group incur any costs prior 
to the award of our grant?

HOW TO APPLY FOR A TAG 

35.4105 What is the first step for getting a 
TAG? 

35.4106 What information should an LOI in-
clude? 

35.4110 What does EPA do once it receives 
the first LOI from a group? 

35.4115 After the public notice that EPA has 
received an LOI, how much time does my 
group have to form a coalition or submit 
a separate LOI? 

35.4120 What does my group do next? 
35.4125 What else does my group need to do? 
35.4130 What must be included in my 

group’s budget? 

35.4135 What period of time should my 
group’s budget cover? 

35.4140 What must be included in my 
group’s work plan? 

35.4145 How much time do my group or 
other interested groups have to submit a 
TAG application to EPA? 

35.4150 What happens after my group sub-
mits its application to EPA? 

35.4155 How does EPA decide whether to 
award a TAG to our group? 

35.4160 What does EPA do if more than one 
group applies for a TAG at the same site? 

35.4161 Does the TAG application process af-
fect the schedule for work at my site? 

35.4165 When does EPA award a TAG?

MANAGING YOUR TAG 

35.4170 What kinds of reporting does EPA 
require? 

35.4175 What other reporting and record 
keeping requirements are there? 

35.4180 Must my group keep financial 
records after we finish our TAG? 

35.4185 What does my group do with reports 
our technical advisor prepares for us?

PROCURING A TECHNICAL ADVISOR OR OTHER 
CONTRACTOR WITH TAG FUNDS 

35.4190 How does my group identify a quali-
fied technical advisor? 

35.4195 Are there certain people my group 
cannot select to be our technical advisor, 
grant administrator, or other contractor 
under the grant? 

35.4200 What restrictions apply to contrac-
tors my group procures for our TAG? 

35.4205 How does my group procure a tech-
nical advisor or any other contractor? 

35.4210 Must my group solicit and document 
bids for our procurements? 

35.4215 What if my group can’t find an ade-
quate number of potential sources for a 
technical advisor or other contractor? 

35.4220 How does my group ensure a prospec-
tive contractor does not have a conflict 
of interest? 

35.4225 What if my group decides a prospec-
tive contractor has a conflict of interest? 

35.4230 What are my group’s contractual re-
sponsibilities once we procure a con-
tractor? 

35.4235 Are there specific provisions my 
group’s contract(s) must contain?

REQUIREMENTS FOR TAG CONTRACTORS 

35.4240 What provisions must my group’s 
TAG contractor comply with if it sub-
contracts?

GRANT DISPUTES, TERMINATION, AND 
ENFORCEMENT 

35.4245 How does my group resolve a dis-
agreement with EPA regarding our TAG? 

35.4250 Under what circumstances would 
EPA terminate my group’s TAG? 
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35.4255 Can my group terminate our TAG? 
35.4260 What other steps might EPA take if 

my group fails to comply with the terms 
and conditions of our award?

CLOSING OUT A TAG 

35.4265 How does my group close out our 
TAG?

OTHER THINGS YOU NEED TO KNOW 

35.4270 Definitions. 
35.4275 Where can my group get the docu-

ments this subpart references (for exam-
ple, OMB circulars, other subparts, 
forms)?

Subpart N [Reserved]

Subpart O—Cooperative Agreements and 
Superfund State Contracts for Super-
fund Response Actions

GENERAL 

35.6000 Authority. 
35.6005 Purpose and scope. 
35.6010 Eligibility. 
35.6015 Definitions. 
35.6020 Other statutory provisions. 
35.6025 Deviation from this subpart.

PRE-REMEDIAL RESPONSE COOPERATIVE 
AGREEMENTS 

35.6050 Eligibility for pre-remedial Coopera-
tive Agreements. 

35.6055 State-lead pre-remedial Cooperative 
Agreements. 

35.6060 Political subdivision-lead pre-reme-
dial Cooperative Agreements. 

35.6070 Indian Tribe-lead pre-remedial Coop-
erative Agreements.

REMEDIAL RESPONSE COOPERATIVE 
AGREEMENTS 

35.6100 Eligibility for remedial Cooperative 
Agreements. 

35.6105 State-lead remedial Cooperative 
Agreements. 

35.6110 Indian Tribe-lead remedial Coopera-
tive Agreements. 

35.6115 Political subdivision-lead remedial 
Cooperative Agreements. 

35.6120 Notification of the out-of-State or 
out-of-Indian Tribal jurisdiction transfer 
of CERCLA waste.

ENFORCEMENT COOPERATIVE AGREEMENTS 

35.6145 Eligibility for enforcement Coopera-
tive Agreements. 

35.6150 Activities eligible for funding under 
enforcement Cooperative Agreements. 

35.6155 State, political subdivision or Indian 
Tribe-lead enforcement Cooperative 
Agreements.

REMOVAL RESPONSE COOPERATIVE 
AGREEMENTS 

35.6200 Eligibility for removal Cooperative 
Agreements. 

35.6205 Removal Cooperative Agreements.

CORE PROGRAM COOPERATIVE AGREEMENTS 

35.6215 Eligibility for Core Program Cooper-
ative Agreements. 

35.6220 General. 
35.6225 Activities eligible for funding under 

Core Program Cooperative Agreements. 
35.6230 Application requirements. 
35.6235 Cost sharing.

SUPPORT AGENCY COOPERATIVE AGREEMENTS 

35.6240 Eligibility for support agency Coop-
erative Agreements. 

35.6245 Allowable activities. 
35.6250 Support agency Cooperative Agree-

ment requirements. 
35.6255 Cost sharing.

FINANCIAL ADMINISTRATION REQUIREMENTS 
UNDER A COOPERATIVE AGREEMENT 

35.6270 Standards for financial management 
systems. 

35.6275 Period of availability of funds. 
35.6280 Payments. 
35.6285 Recipient payment of response costs. 
35.6290 Program income.

PERSONAL PROPERTY REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

35.6300 General personal property acquisi-
tion and use requirements. 

35.6305 Obtaining supplies. 
35.6310 Obtaining equipment. 
35.6315 Alternative methods for obtaining 

property. 
35.6320 Usage rate. 
35.6325 Title and EPA interest in CERCLA-

funded property. 
35.6330 Title to federally owned property. 
35.6335 Property management standards. 
35.6340 Disposal of CERCLA-funded prop-

erty. 
35.6345 Equipment disposal options. 
35.6350 Disposal of federally owned prop-

erty.

REAL PROPERTY REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

35.6400 Acquisition and transfer of interest. 
35.6405 Use.

COPYRIGHT REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

35.6450 General requirements.

USE OF RECIPIENT EMPLOYEES (‘‘FORCE AC-
COUNT’’) UNDER A COOPERATIVE AGREEMENT 

35.6500 General requirements.

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00416 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



417

Environmental Protection Agency § 35.100

PROCUREMENT REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

35.6550 Procurement system standards. 
35.6555 Competition. 
35.6560 Master list of debarred, suspended, 

and voluntarily excluded persons. 
35.6565 Procurement methods. 
35.6570 Use of the same engineer during sub-

sequent phases of response. 
35.6575 Restrictions on types of contracts. 
35.6580 Contracting with minority and wom-

en’s business enterprises (MBE/WBE), 
small businesses, and labor surplus area 
firms. 

35.6585 Cost and price analysis. 
35.6590 Bonding and insurance. 
35.6595 Contract provisions. 
35.6600 Contractor claims. 
35.6605 Privity of contract. 
35.6610 Contracts awarded by a contractor.

REPORTS REQUIRED UNDER A COOPERATIVE 
AGREEMENT 

35.6650 Quarterly progress reports. 
35.6655 Notification of significant develop-

ments. 
35.6660 Property inventory reports. 
35.6665 Procurement reports. 
35.6670 Financial reports.

RECORDS REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

35.6700 Project records. 
35.6705 Records retention. 
35.6710 Records access.

OTHER ADMINISTRATIVE REQUIREMENTS FOR 
COOPERATIVE AGREEMENTS 

35.6750 Modifications. 
35.6755 Monitoring program performance. 
35.6760 Enforcement and termination for 

convenience. 
35.6765 Non-Federal audit. 
35.6770 Disputes. 
35.6775 Exclusion of third-party benefits. 
35.6780 Closeout. 
35.6785 Collection of amounts due. 
35.6790 High risk recipients.

REQUIREMENTS FOR ADMINISTERING A 
SUPERFUND STATE CONTRACT (SSC) 

35.6800 General. 
35.6805 Contents of an SSC. 
35.6815 Administrative requirements. 
35.6820 Conclusion of the SSC.

Subpart P—Financial Assistance for the 
National Estuary Program

35.9000 Applicability. 
35.9005 Purpose. 
35.9010 Definitions. 
35.9015 Summary of annual process. 
35.9020 Planning targets. 
35.9030 Work program. 

35.9035 Budget period. 
35.9040 Application for assistance. 
35.9045 EPA action on application. 
35.9050 Assistance amount. 
35.9055 Evaluation of recipient performance. 
35.9060 Maximum Federal share. 
35.9065 Limitations. 
35.9070 National program assistance agree-

ments.

AUTHORITY: 42 U.S.C. 4368b, unless other-
wise noted.

§ 35.001 Applicability. 

This part codifies policies and proce-
dures for financial assistance awarded 
by the Environmental Protection 
Agency (EPA) to State, interstate, and 
local agencies, Indian Tribes and Inter-
tribal Consortia for pollution abate-
ment and control programs. These pro-
visions supplement the EPA general as-
sistance regulations in 40 CFR part 31. 

[66 FR 1734, Jan. 9, 2001]

Subpart A—Environmental 
Program Grants

AUTHORITY: 42 U.S.C. 7401 et seq.; 33 U.S.C. 
1251 et seq.; 42 U.S.C. 300f et seq.; 42 U.S.C. 6901 
et seq.; 7 U.S.C. 136 et seq.; 15 U.S.C. 2601 et 
seq.; 42 U.S.C. 13101 et seq.; Pub. L. 104–134, 110 
Stat. 1321, 1321–299 (1996); Pub. L. 105–65, 111 
Stat. 1344, 1373 (1997).

SOURCE: 66 FR 1734, Jan. 9, 2001, unless oth-
erwise noted.

GENERAL

§ 35.100 Purpose of the subpart. 

This subpart establishes administra-
tive requirements for all grants award-
ed to State, interstate, and local agen-
cies and other entities for the environ-
mental programs listed in § 35.101. This 
subpart supplements requirements in 
EPA’s general grant regulations found 
at 40 CFR parts 30 and 31. Sections 
35.100—35.118 contain administrative 
requirements that apply to all environ-
mental program grants included in this 
subpart. Sections 35.130–35.418 contain 
requirements that apply to specified 
environmental program grants. Many 
of these environmental programs also 
have programmatic and technical re-
quirements that are published else-
where in the Code of Federal Regula-
tions.
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§ 35.101 Environmental programs cov-
ered by the subpart. 

(a) The requirements in this subpart 
apply to all grants awarded for the fol-
lowing programs: 

(1) Performance partnership grants 
(Omnibus Consolidated Rescissions and 
Appropriations Act of 1996, Pub. Law 
104–134, 110 Stat. 1321, 1321–299 (1996) 
and Departments of Veterans Affairs 
and Housing and Urban Development, 
and Independent Agencies Appropria-
tions Act, 1998, Pub. Law 105–65, 111 
Stat. 1344, 1373 (1997)). 

(2) Air pollution control (section 105 
of the Clean Air Act). 

(3) Water pollution control (section 
106 of the Clean Water Act). 

(4) Public water system supervision 
(section 1443(a) of the Safe Drinking 
Water Act). 

(5) Underground water source protec-
tion (section 1443(b) of the Safe Drink-
ing Water Act). 

(6) Hazardous waste management 
(section 3011(a) of the Solid Waste Dis-
posal Act). 

(7) Pesticide cooperative enforcement 
(section 23(a)(1) of the Federal Insecti-
cide, Fungicide, and Rodenticide Act). 

(8) Pesticide applicator certification 
and training (section 23(a)(2) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act). 

(9) Pesticide program implementa-
tion (section 23(a)(1) of the Federal In-
secticide, Fungicide, and Rodenticide 
Act). 

(10) Nonpoint source management 
(sections 205(j)(5) and 319(h) of the 
Clean Water Act). 

(11) Lead-based paint program (sec-
tion 404(g) of the Toxic Substances 
Control Act). 

(12) State indoor radon grants (sec-
tion 306 of the Toxic Substances Con-
trol Act). 

(13) Toxic substances compliance 
monitoring (section 28 of the Toxic 
Substances Control Act). 

(14) State underground storage tanks 
(section 2007(f)(2) of the Solid Waste 
Disposal Act). 

(15) Pollution prevention state grants 
(section 6605 of the Pollution Preven-
tion Act of 1990). 

(16) Water quality cooperative agree-
ments (section 104(b)(3) of the Clean 
Water Act). 

(17) Wetlands development grants 
program (section 104(b)(3) of the Clean 
Water Act). 

(18) State administration of construc-
tion grant, permit, and planning pro-
grams (section 205(g) of the Clean 
Water Act). 

(19) Water quality management plan-
ning (section 205(j)(2) of the Clean 
Water Act). 

(b) Unless otherwise prohibited by 
statute or regulation, the requirements 
in § 35.100 through § 35.118 of this sub-
part also apply to grants under envi-
ronmental programs established after 
this subpart becomes effective if speci-
fied in Agency guidance for such pro-
grams. 

(c) In the event a grant is awarded 
from EPA headquarters for one of the 
programs listed in paragraph (a) of this 
section, this subpart shall apply and 
the term ‘‘Regional Administrator’’ 
shall mean ‘‘Assistant Administrator’.

§ 35.102 Definitions of terms. 

Terms are defined as follows when 
they are used in this subpart. 

Allotment. EPA’s calculation of the 
funds that may be available to an eligi-
ble recipient for an environmental pro-
gram grant. An allotment is not an en-
titlement. 

Consolidated grant. A single grant 
made to a recipient consolidating funds 
from more than one environmental 
grant program. After the award is 
made, recipients must account for 
grant funds in accordance with the 
funds’ original environmental program 
sources. Consolidated grants are not 
Performance Partnership Grants. 

Environmental program. A program for 
which EPA awards grants under the au-
thorities listed in § 35.101. The grants 
are subject to the requirements of this 
subpart. 

Funding period. The period of time 
specified in the grant agreement during 
which the recipient may expend or ob-
ligate funds for the purposes set forth 
in the agreement. 

National program guidance. Guidance 
issued by EPA’s National Program 
Managers for establishing and main-
taining effective environmental pro-
grams. This guidance establishes na-
tional goals, objectives, and priorities 
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as well as the core performance meas-
ures and other information to be used 
in monitoring progress. The guidance 
may also set out specific environ-
mental strategies, criteria for evalu-
ating programs, and other elements of 
program implementation. 

Outcome. The environmental result, 
effect, or consequence that will occur 
from carrying out an environmental 
program or activity that is related to 
an environmental or programmatic 
goal or objective. Outcomes must be 
quantitative, and they may not nec-
essarily be achievable during a grant 
funding period. See ‘‘output.’’ 

Output. An environmental activity or 
effort and associated work products re-
lated to an environmental goal or ob-
jective that will be produced or pro-
vided over a period of time or by a 
specified date. Outputs may be quan-
titative or qualitative but must be 
measurable during a grant funding pe-
riod. See ‘‘outcome.’’ 

Performance Partnership Agreement. A 
negotiated agreement signed by the 
EPA Regional Administrator and an 
appropriate official of a State agency 
and designated as a Performance Part-
nership Agreement. Such agreements 
typically set out jointly developed 
goals, objectives, and priorities; the 
strategies to be used in meeting them; 
the roles and responsibilities of the 
State and EPA; and the measures to be 
used in assessing progress. A Perform-
ance Partnership Agreement may be 
used as all or part of a work plan for a 
grant if it meets the requirements for a 
work plan set out in § 35.107. 

Performance Partnership Grant. A sin-
gle grant combining funds from more 
than one environmental program. A 
Performance Partnership Grant may 
provide for administrative savings or 
programmatic flexibility to direct 
grant resources where they are most 
needed to address public health and en-
vironmental priorities (see also 
§ 35.130). Each Performance Partnership 
Grant has a single, integrated budget 
and recipients do not need to account 
for grant funds in accordance with the 
funds’ original environmental program 
sources. 

Planning target. The amount of funds 
that the Regional Administrator sug-
gests a grant applicant consider in de-

veloping its application, including the 
work plan, for an environmental pro-
gram. 

Regional supplemental guidance. Guid-
ance to environmental program appli-
cants prepared by the Regional Admin-
istrator, based on the national program 
guidance and specific regional and ap-
plicant circumstances, for use in pre-
paring a grant application. 

Work plan commitments. The outputs 
and outcomes associated with each 
work plan component, as established in 
the grant agreement. 

Work plan component. A negotiated 
set or group of work plan commitments 
established in the grant agreement. A 
work plan may have one or more work 
plan components.

PREPARING AN APPLICATION

§ 35.104 Components of a complete ap-
plication. 

A complete application for an envi-
ronmental program must: 

(a) Meet the requirements in 40 CFR 
part 31, subpart B; 

(b) Include a proposed work plan 
(§ 35.107); and 

(c) Specify the environmental pro-
gram and the amount of funds re-
quested.

§ 35.105 Time frame for submitting an 
application. 

An applicant should submit a com-
plete application to EPA at least 60 
days before the beginning of the pro-
posed funding period.

§ 35.107 Work plans. 

(a) Bases for negotiating work plans. 
The work plan is negotiated between 
the applicant and the Regional Admin-
istrator and reflects consideration of 
national, regional, and State environ-
mental and programmatic needs and 
priorities. 

(1) Negotiation considerations. In nego-
tiating the work plan, the Regional Ad-
ministrator and applicant will consider 
such factors as national program guid-
ance; any regional supplemental guid-
ance; goals, objectives, and priorities 
proposed by the applicant; other joint-
ly identified needs or priorities; and 
the planning target. 
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(2) National program guidance. If an 
applicant proposes a work plan that 
differs significantly from the goals and 
objectives, priorities, or core perform-
ance measures in the national program 
guidance associated with the proposed 
activities, the Regional Administrator 
must consult with the appropriate Na-
tional Program Manager before agree-
ing to the work plan. 

(3) Use of existing guidance. An appli-
cant should base the grant application 
on the national program guidance in 
place at the time the application is 
being prepared. 

(b) Work plan requirements. (1) The 
work plan is the basis for the manage-
ment and evaluation of performance 
under the grant agreement. 

(2) An approvable work plan must 
specify: 

(i) The work plan components to be 
funded under the grant; 

(ii) The estimated work years and the 
estimated funding amounts for each 
work plan component; 

(iii) The work plan commitments for 
each work plan component and a time 
frame for their accomplishment; 

(iv) A performance evaluation proc-
ess and reporting schedule in accord-
ance with § 35.115 of this subpart; and 

(v) The roles and responsibilities of 
the recipient and EPA in carrying out 
the work plan commitments. 

(3) The work plan must be consistent 
with applicable federal statutes; regu-
lations; circulars; executive orders; and 
EPA delegations, approvals, or author-
izations. 

(c) Performance Partnership Agreement 
as work plan. An applicant may use a 
Performance Partnership Agreement or 
a portion of a Performance Partnership 
Agreement as the work plan for an en-
vironmental program grant if the por-
tions of the Performance Partnership 
Agreement that serve as all or part of 
the grant work plan: 

(1) Are clearly identified and distin-
guished from other portions of the Per-
formance Partnership Agreement; and 

(2) Meet the requirements in 
§ 35.107(b).

§ 35.108 Funding period. 
The Regional Administrator and ap-

plicant may negotiate the length of the 
funding period for environmental pro-

gram grants, subject to limitations in 
appropriations acts.

§ 35.109 Consolidated grants. 

(a) Any applicant eligible to receive 
funds from more than one environ-
mental program may submit an appli-
cation for a consolidated grant. For 
consolidated grants, an applicant pre-
pares a single budget and work plan 
covering all of the environmental pro-
grams included in the application. The 
consolidated budget must identify each 
environmental program to be included, 
the amount of each program’s funds, 
and the extent to which each program’s 
funds support each work plan compo-
nent. Recipients of consolidated grants 
must account for grant funds in ac-
cordance with the funds’ environ-
mental program sources; funds in-
cluded in a consolidated grant from a 
particular environmental program may 
be used only for that program. 

(b) Insular areas that choose to con-
solidate environmental program grants 
may be exempted by the Regional Ad-
ministrator from requirements of this 
subpart in accordance with 48 U.S.C. 
1469a.

EPA ACTION ON APPLICATION

§ 35.110 Time frame for EPA action. 

The Regional Administrator will re-
view a complete application and either 
approve, conditionally approve, or dis-
approve it within 60 days of receipt. 
This period may be extended by mutual 
agreement between EPA and the appli-
cant. The Regional Administrator will 
award the funds for approved or condi-
tionally approved applications when 
the funds are available.

§ 35.111 Criteria for approving an ap-
plication. 

(a) The Regional Administrator may 
approve an application upon deter-
mining that: 

(1) The application meets the re-
quirements of this subpart and 40 CFR 
part 31; 

(2) The application meets the re-
quirements of all applicable federal 
statutes; regulations; circulars; execu-
tive orders; and delegations, approvals, 
or authorizations; 
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(3) The proposed work plan complies 
with the requirements of § 35.107; and 

(4) The achievement of the proposed 
work plan is feasible, considering such 
factors as the applicant’s existing cir-
cumstances, past performance, pro-
gram authority, organization, re-
sources, and procedures. 

(b) If the Regional Administrator 
finds the application does not satisfy 
the criteria in paragraph (a) of this sec-
tion, the Regional Administrator may 
either: 

(1) Conditionally approve the applica-
tion if only minor changes are re-
quired, with grant conditions necessary 
to ensure compliance with the criteria, 
or 

(2) Disapprove the application in 
writing.

§ 35.112 Factors considered in deter-
mining award amount. 

(a) After approving an application 
under § 35.111, the Regional Adminis-
trator will consider such factors as the 
applicant’s allotment, the extent to 
which the proposed work plan is con-
sistent with EPA guidance and mutu-
ally agreed upon priorities, and the an-
ticipated cost of the work plan relative 
to the proposed work plan components, 
to determine the amount of funds to be 
awarded. 

(b) If the Regional Administrator 
finds the requested level of funding is 
not justified or the work plan does not 
comply with the requirements of 
§ 35.107, the Regional Administrator 
will attempt to negotiate a resolution 
of the issues with the applicant before 
determining the award amount. The 
Regional Administrator may determine 
that the award amount will be less 
than the amount allotted or requested.

§ 35.113 Reimbursement for pre-award 
costs. 

(a) Notwithstanding the require-
ments of 40 CFR 31.23(a) and OMB cost 
principles, EPA may reimburse recipi-
ents for pre-award costs incurred from 
the beginning of the funding period es-
tablished in the grant agreement if 
such costs would have been allowable if 
incurred after the award and the recipi-
ents submitted complete grant applica-
tions before the beginning of the budg-

et period. Such costs must be identified 
in the grant application EPA approves. 

(b) The applicant incurs pre-award 
costs at its own risk. EPA is under no 
obligation to reimburse such costs un-
less they are included in an approved 
grant award.

POST-AWARD REQUIREMENTS

§ 35.114 Amendments and other 
changes. 

The provisions of 40 CFR 31.30 do not 
apply to environmental program grants 
awarded under this subpart. The fol-
lowing provisions govern amendments 
and other changes to grant work plans 
and budgets after the work plan is ne-
gotiated and a grant awarded. 

(a) Changes requiring prior approval. 
Recipients may make significant 
changes in work plan commitments 
only after obtaining the Regional Ad-
ministrator’s prior written approval. 
EPA, in consultation with the recipi-
ent, will document these revisions in-
cluding budgeted amounts associated 
with the revisions. 

(b) Changes requiring approval. Recipi-
ents must request, in writing, grant 
amendments for changes requiring in-
creases in environmental program 
grant amounts and extensions of the 
funding period. Recipients may begin 
implementing a change before the 
amendment has been approved by EPA, 
but do so at their own risk. If EPA ap-
proves the change, EPA will issue a 
grant amendment. EPA will notify the 
recipient in writing if the change is 
disapproved. 

(c) Changes not requiring approval. 
Other than those situations described 
in paragraphs (a) and (b) of this sec-
tion, recipients do not need to obtain 
approval for changes, including 
changes in grant work plans, budgets, 
or other components of grant agree-
ments, unless the Regional Adminis-
trator determines approval require-
ments should be imposed on a specific 
recipient for a specified period of time. 

(d) OMB cost principles. The Regional 
Administrator may waive in writing 
approval requirements for specific re-
cipients and costs contained in OMB 
cost principles. 

(e) Changes in consolidated grants. Re-
cipients of consolidated grants under 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00421 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



422

40 CFR Ch. I (7–1–03 Edition)§ 35.115

§ 35.109 may not transfer funds among 
environmental programs. 

(f) Subgrants. Subgrantees must re-
quest required approvals in writing 
from the recipient and the recipient 
shall approve or disapprove the request 
in writing. A recipient will not approve 
any work plan or budget revision which 
is inconsistent with the purpose or 
terms and conditions of the federal 
grant to the recipient. If the revision 
requested by the subgrantee would re-
sult in a significant change to the re-
cipient’s approved grant which requires 
EPA approval, the recipient will obtain 
EPA’s approval before approving the 
subgrantee’s request.

§ 35.115 Evaluation of performance. 
(a) Joint evaluation process. The appli-

cant and the Regional Administrator 
will develop a process for jointly evalu-
ating and reporting progress and ac-
complishments under the work plan. A 
description of the evaluation process 
and a reporting schedule must be in-
cluded in the work plan (see 
§ 35.107(b)(2)(iv)). The schedule must re-
quire the recipient to report at least 
annually and must satisfy the require-
ments for progress reporting under 40 
CFR 31.40(b). 

(b) Elements of the evaluation process. 
The evaluation process must provide 
for: 

(1) A discussion of accomplishments 
as measured against work plan com-
mitments; 

(2) A discussion of the cumulative ef-
fectiveness of the work performed 
under all work plan components; 

(3) A discussion of existing and po-
tential problem areas; and 

(4) Suggestions for improvement, in-
cluding, where feasible, schedules for 
making improvements. 

(c) Resolution of issues. If the joint 
evaluation reveals that the recipient 
has not made sufficient progress under 
the work plan, the Regional Adminis-
trator and the recipient will negotiate 
a resolution that addresses the issues. 
If the issues cannot be resolved 
through negotiation, the Regional Ad-
ministrator may take appropriate 
measures under 40 CFR 31.43. The re-
cipient may request review of the Re-
gional Administrator’s decision under 
the dispute processes in 40 CFR 31.70. 

(d) Evaluation reports. The Regional 
Administrator will ensure that the re-
quired evaluations are performed ac-
cording to the negotiated schedule and 
that copies of evaluation reports are 
placed in the official files and provided 
to the recipient.

§ 35.116 Direct implementation. 
If funds remain in a State’s allot-

ment for an environmental program 
grant either after grants for that envi-
ronmental program have been made or 
because no grant was made, the Re-
gional Administrator may, subject to 
any limitations contained in appropria-
tion acts, use all or part of the funds to 
support a federal program required by 
law in the State in the absence of an 
acceptable State program.

§ 35.117 Unused funds. 
If funds for an environmental pro-

gram grant remain in a State’s allot-
ment either after an initial environ-
mental program grant has been made 
or because no grant was made, and the 
Regional Administrator does not use 
the funds under § 35.116 of this subpart, 
the Regional Administrator may award 
the funds to any eligible recipient in 
the region, including the same State or 
an Indian Tribe or Tribal consortium, 
for the same environmental program or 
for a Performance Partnership Grant, 
subject to any limitations in appro-
priation acts.

§ 35.118 Unexpended balances. 
Subject to any relevant provisions of 

law, if a recipient’s Financial Status 
Report shows unexpended balances, the 
Regional Administrator will deobligate 
the unexpended balances and make 
them available, to either the same re-
cipient in the same region or other eli-
gible recipients, including Indian 
Tribes and Tribal Consortia, for envi-
ronmental program grants.

PERFORMANCE PARTNERSHIP GRANTS

§ 35.130 Purpose of Performance Part-
nership Grants. 

(a) Purpose of section. Sections 35.130 
through 35.138 govern Performance 
Partnership Grants to States and 
interstate agencies authorized in the 
Omnibus Consolidated Rescissions and 
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Appropriations Act of 1996, (Pub. L. 
104–134; 110 Stat. 1321, 1321–299 (1996)) 
and the Departments of Veterans Af-
fairs and Housing and Urban Develop-
ment, and Independent Agencies Ap-
propriations Act, 1998, (Pub. L. 105–65; 
111 Stat. 1344, 1373 (1997)). 

(b) Purpose of program. Performance 
Partnership Grants enable States and 
interstate agencies to combine funds 
from more than one environmental 
program grant into a single grant with 
a single budget. Recipients do not need 
to account for Performance Partner-
ship Grant funds in accordance with 
the funds’ original environmental pro-
gram sources; they need only account 
for total Performance Partnership 
Grant expenditures subject to the re-
quirements of this subpart. The Per-
formance Partnership Grant program 
is designed to: 

(1) Strengthen partnerships between 
EPA and State and interstate agencies 
through joint planning and priority-
setting and better deployment of re-
sources; 

(2) Provide State and interstate agen-
cies with flexibility to direct resources 
where they are most needed to address 
environmental and public health prior-
ities; 

(3) Link program activities more ef-
fectively with environmental and pub-
lic health goals and program outcomes; 

(4) Foster development and imple-
mentation of innovative approaches 
such as pollution prevention, eco-
system management, and community-
based environmental protection strate-
gies; and 

(5) Provide savings by streamlining 
administrative requirements.

§ 35.132 Requirements summary. 
Applicants and recipients of Perform-

ance Partnership Grants must meet: 
(a) The requirements in §§ 35.100 to 

35.118, which apply to all environ-
mental program grants, including Per-
formance Partnership Grants; and 

(b) The requirements in §§ 35.130 to 
35.138, which apply only to Perform-
ance Partnership Grants.

§ 35.133 Programs eligible for inclu-
sion. 

(a) Eligible programs. Except as pro-
vided in paragraph (b) of this section, 

the environmental programs eligible, 
in accordance with appropriation acts, 
for inclusion in a Performance Partner-
ship Grant are listed in § 35.101(a)(2) 
through (17). (Funds available from the 
section 205(g) State Administration 
Grants program (§ 35.100(b)(18)) and the 
Water Quality Management Planning 
Grant program (§ 35.100(b)(19)) may not 
be included in Performance Partner-
ship Grants.) 

(b) Changes in eligible programs. The 
Administrator may, in guidance or reg-
ulation, describe subsequent additions, 
deletions, or changes to the list of en-
vironmental programs eligible for in-
clusion in Performance Partnership 
Grants.

§ 35.134 Eligible recipients. 
(a) Eligible agencies. All State agen-

cies (including environmental, health, 
agriculture, and other agencies) and 
interstate agencies eligible to receive 
funds from more than one environ-
mental program may receive Perform-
ance Partnership Grants 

(b) Designated agency. A State agency 
must be designated by a Governor, 
State legislature, or other authorized 
State process to receive grants under 
each of the environmental programs to 
be combined in the Performance Part-
nership Grant. If it is not the des-
ignated agency for a particular grant 
program to be included in the Perform-
ance Partnership Grant, the State 
agency must have an agreement with 
the State agency that does have the 
designation regarding how the funds 
will be shared between the agencies. 

(c) Programmatic requirements. In 
order to include funds from an environ-
mental program grant listed in § 35.101 
of this subpart in a Performance Part-
nership Grant, applicants must meet 
the requirements for award of each of 
the environmental programs from 
which funds are combined in the agen-
cy’s Performance Partnership Grant, 
except the requirements at §§ 35.268(b) 
and (c), 35.272, and 35.298 (c), (d), (e), 
and (g). These requirements can be 
found in this regulation beginning at 
§ 35.140.

§ 35.135 Activities eligible for funding. 
(a) A recipient may use a Perform-

ance Partnership Grant, subject to the 
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requirements of paragraph (c) of this 
section, to fund any activity that is el-
igible for funding under at least one of 
the environmental programs from 
which funds are combined into the 
grant. 

(b) A recipient may also use a Per-
formance Partnership Grant to fund 
multi-media activities that are eligible 
in accordance with paragraph (a) of 
this section and have been agreed to by 
the Regional Administrator. Such ac-
tivities may include multi-media per-
mitting and enforcement and pollution 
prevention, ecosystem management, 
community-based environmental pro-
tection, and other innovative ap-
proaches. 

(c) A recipient may not use a Per-
formance Partnership Grant to fund 
activities eligible only under a specific 
environmental program grant unless 
some or all of the recipient’s allotted 
funds for that program have been in-
cluded in the Performance Partnership 
Grant.

§ 35.136 Cost share requirements. 
(a) An applicant for a Performance 

Partnership Grant must provide a non-
federal cost share that is not less than 
the sum of the minimum non-federal 
cost share required under each of the 
environmental programs that are com-
bined in the Performance Partnership 
Grant. Cost share requirements for the 
individual environmental programs are 
described in §§ 35.140 to 35.418. 

(b) When an environmental program 
included in the Performance Partner-
ship Grant has both a matching and 
maintenance of effort requirement, the 
greater of the two amounts will be used 
to calculate the minimum cost share 
attributed to that environmental pro-
gram.

§ 35.137 Application requirements. 
(a) An application for a Performance 

Partnership Grant must contain: 
(1) A list of the environmental pro-

grams and the amount of funds from 
each program to be combined in the 
Performance Partnership Grant; 

(2) A consolidated budget; 
(3) A consolidated work plan that ad-

dresses each program being combined 
in the grant and that meets the re-
quirements of § 35.107; and, 

(4) A rationale, commensurate with 
the extent of any programmatic flexi-
bility (i.e., increased effort in some 
programs and decreased effort in oth-
ers) indicated in the work plan, that 
explains the basis for the applicant’s 
priorities, the expected environmental 
or other benefits to be achieved, and 
the anticipated impact on any environ-
mental programs or program areas pro-
posed for reduced effort. 

(b) The applicant and the Regional 
Administrator will negotiate regarding 
the information necessary to support 
the rationale for programmatic flexi-
bility required in paragraph (a)(4) of 
this section. The rationale may be sup-
ported by information from a variety 
of sources, including a Performance 
Partnership Agreement or comparable 
negotiated document, the evaluation 
report required in § 35.125, and other en-
vironmental and programmatic data 
sources. 

(c) A State agency seeking pro-
grammatic flexibility is encouraged to 
include a description of efforts to in-
volve the public in developing the 
State agency’s priorities.

§ 35.138 Competitive grants. 

(a) Some environmental program 
grants are awarded through a competi-
tive process. An applicant and the Re-
gional Administrator may agree to add 
funds available for a competitive grant 
to a Performance Partnership Grant. If 
this is done, the work plan commit-
ments that would have been included 
in the competitive grant must be in-
cluded in the Performance Partnership 
Grant work plan. After the funds have 
been added to the Performance Part-
nership Grant, the recipient does not 
need to account for these funds in ac-
cordance with the funds’ original envi-
ronmental program source. 

(b) If the projected completion date 
for competitive grant work plan com-
mitments added to a Performance 
Partnership Grant is after the end of 
the Performance Partnership Grant 
funding period, the Regional Adminis-
trator and the applicant will agree in 
writing as to how the work plan com-
mitments will be carried over into fu-
ture work plans.
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AIR POLLUTION CONTROL (SECTION 105)

§ 35.140 Purpose. 
(a) Purpose of section. Sections 35.140 

through 35.148 govern Air Pollution 
Control Grants to State, local, inter-
state, or intermunicipal air pollution 
control agencies (as defined in section 
302(b) of the Clean Air Act) authorized 
under section 105 of the Act. 

(b) Purpose of program. Air Pollution 
Control Grants are awarded to admin-
ister programs that prevent and con-
trol air pollution or implement na-
tional ambient air quality standards. 

(c) Program regulations. Refer to 40 
CFR parts 49, 50, 51, 52, 58, 60, 61, 62, and 
81 for associated program regulations.

§ 35.141 Definitions. 
In addition to the definitions in 

§ 35.102, the following definitions apply 
to the Clean Air Act’s section 105 grant 
program: 

Implementing means any activity re-
lated to planning, developing, estab-
lishing, carrying-out, improving, or 
maintaining programs for the preven-
tion and control of air pollution or im-
plementation of national primary and 
secondary ambient air quality stand-
ards. 

Nonrecurrent expenditures are those 
expenditures which are shown by the 
recipient to be of a nonrepetitive, un-
usual, or singular nature that would 
not reasonably be expected to recur in 
the foreseeable future. Costs cat-
egorized as nonrecurrent must be ap-
proved in the grant agreement or an 
amendment thereto. 

Recurrent expenditures are those ex-
penses associated with the activities of 
a continuing environmental program. 
All expenditures are considered recur-
rent unless justified by the applicant 
as nonrecurrent and approved as such 
in the grant award or an amendment 
thereto.

§ 35.143 Allotment. 
(a) The Administrator allots air pol-

lution control funds under section 105 
of the Clean Air Act based on a number 
of factors, including: 

(1) Population; 
(2) The extent of actual or potential 

air pollution problems; and 
(3) The financial need of each agency. 

(b) The Regional Administrator shall 
allot to a State not less than one-half 
of one percent nor more than 10 per-
cent of the annual section 105 grant ap-
propriation. 

(c) The Administrator may award 
funds on a competitive basis.

§ 35.145 Maximum federal share. 
(a) The Regional Administrator may 

provide air pollution control agencies, 
as defined in section 302(b) of the Clean 
Air Act, up to three-fifths of the ap-
proved costs of implementing programs 
for the prevention and control of air 
pollution or implementing national 
primary and secondary ambient air 
quality standards. 

(b) Revenue collected pursuant to a 
State’s Title V operating permit pro-
gram may not be used to meet the cost 
share requirements of section 105.

§ 35.146 Maintenance of effort. 
(a) To receive funds under section 

105, an agency must expend annually, 
for recurrent section 105 program ex-
penditures, an amount of non-federal 
funds at least equal to such expendi-
tures during the preceding fiscal year. 

(b) In order to award grants in a 
timely manner each fiscal year, the Re-
gional Administrator shall compare an 
agency’s proposed expenditure level, as 
detailed in the agency’s grant applica-
tion, to that agency’s expenditure level 
in the second preceding fiscal year. 
When expenditure data for the pre-
ceding fiscal year is complete, the Re-
gional Administrator shall use this in-
formation to determine the agency’s 
compliance with its maintenance of ef-
fort requirement. 

(c) If the expenditure data for the 
preceding fiscal year shows that an 
agency did not meet the requirements 
of § 35.146, the Regional Administrator 
will take action to recover the grant 
funds for the year in which the agency 
did not maintain its level of effort. 

(d) The Regional Administrator may 
grant an exception to § 35.146(a) if, after 
notice and opportunity for a public 
hearing, the Regional Administrator 
determines that a reduction in expendi-
ture is attributable to a non-selective 
reduction of the programs of all execu-
tive branch agencies of the applicable 
unit of government. 
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(e) The Regional Administrator will 
not award section 105 funds unless the 
applicant provides assurance that the 
grant will not supplant non-federal 
funds that would otherwise be avail-
able for maintaining the section 105 
program.

§ 35.147 Minimum cost share for a Per-
formance Partnership Grant. 

(a) To calculate the cost share for a 
Performance Partnership Grant (see 
§§ 35.130 through 35.138) in the initial 
and subsequent years that it includes 
section 105 funds, the minimum cost 
share contribution for the section 105 
program will be the match requirement 
set forth in § 35.145, or the maintenance 
of effort established under § 35.146 in 
the first year that the section 105 grant 
is included in a Performance Partner-
ship Grant, whichever is greater. 

(b) If an air pollution control agency 
includes its section 105 air program 
funding in a Performance Partnership 
Grant and subsequently withdraws that 
program from the grant: 

(1) The required maintenance of ef-
fort amount for the section 105 pro-
gram for the first year after the pro-
gram is withdrawn will be equal to the 
maintenance of effort amount required 
in the year the agency included the 
section 105 program in the Performance 
Partnership Grant. 

(2) The maximum federal share for 
the section 105 program in the first and 
subsequent years after the grant is 
withdrawn may not be more than 
three-fifths of the approved cost of the 
program. 

(c) The Regional Administrator may 
approve an exception from paragraph 
(b) of this section upon determining 
that exceptional circumstances justify 
a reduction in the maintenance of ef-
fort, including when an air pollution 
control agency reduces section 105 
funding as part of a non-selective re-
duction of the programs of all execu-
tive branch agencies of the applicable 
unit of government.

§ 35.148 Award limitations. 
(a) The Regional Administrator will 

not award section 105 funds to an inter-
state or intermunicipal agency: 

(1) That does not provide assurance 
that it can develop a comprehensive 

plan for the air quality control region 
which includes representation of appro-
priate State, interstate, local, Tribal, 
and international interests; and 

(2) Without consulting with the ap-
propriate official designated by the 
Governor or Governors of the State or 
States affected or the appropriate offi-
cial of any affected Indian Tribe or 
Tribes. 

(b) The Regional Administrator will 
not disapprove an application for or 
terminate or annul a section 105 grant 
without prior notice and opportunity 
for a public hearing in the affected 
State or States.

WATER POLLUTION CONTROL (SECTION 
106)

§ 35.160 Purpose. 
(a) Purpose of section. Sections 35.160 

through 35.168 govern Water Pollution 
Control Grants to State and interstate 
agencies (as defined in section 502 of 
the Clean Water Act) authorized under 
section 106 of the Clean Water Act. 

(b) Purpose of program. Water Pollu-
tion Control Grants are awarded to as-
sist in administering programs for the 
prevention, reduction, and elimination 
of water pollution, including programs 
for the development and implementa-
tion of ground-water protection strate-
gies. Some of these activities may also 
be eligible for funding under sections 
104(b)(3) (Water Quality Cooperative 
Agreements and Wetlands Develop-
ment Grants), 205(j)(2) (Water Quality 
Management Planning), and section 
205(g) (State Administration Grants) of 
the Clean Water Act. (See §§ 35.160, 
35.360, 35.380, 35.400, and 35.410.) 

(c) Associated program requirements. 
Program requirements for water qual-
ity planning and management activi-
ties are provided in 40 CFR part 130.

§ 35.161 Definition. 
Recurrent expenditures are those ex-

penditures associated with the activi-
ties of a continuing Water Pollution 
Control program. All expenditures, ex-
cept those for equipment purchases of 
$5,000 or more, are considered recurrent 
unless justified by the applicant as 
nonrecurrent and approved as such in 
the grant award or an amendment 
thereto.
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§ 35.162 Basis for allotment. 
(a) Allotments. Each fiscal year funds 

appropriated for Water Pollution Con-
trol grants to State and interstate 
agencies will be allotted to States and 
interstate agencies on the basis of the 
extent of the pollution problems in the 
respective States. A portion of the 
funds appropriated for States under the 
Water Pollution Control grant program 
will be set aside for allotment to eligi-
ble interstate agencies. The interstate 
allotment will be 2.6 percent of the 
funds available under this paragraph. 

(b) State allotment formula. The Water 
Pollution Control State grant allot-
ment formula establishes an allotment 
ratio for each State based on six com-
ponents selected to reflect the extent 

of the water pollution problem in the 
respective States. The formula pro-
vides a funding floor for each State 
with provisions for periodic adjust-
ments for inflation and a maximum 
funding level (150 percent of its pre-
vious fiscal year allotment). 

(1) Components and component 
weights—(i) Components. The six compo-
nents used in the Water Pollution Con-
trol State grant allotment formula are: 
Surface Water Area; Ground Water 
Use; Water Quality Impairment; Point 
Sources; Nonpoint Sources; and Popu-
lation of Urbanized Area. The compo-
nents for the formula are presented in 
Table 1 of this section, with their asso-
ciated elements, sub-elements, and 
supporting data sources.
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(ii) Component weights. To account for 
the fact that not all of the selected for-
mula components contribute equally to 
the extent of the pollution problem 
within the States, each formula compo-

nent is weighted individually. Final 
component weights will be phased-in 
by Fiscal Year (FY) 2004, according to 
the schedule presented in Table 2 of 
this section:

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00428 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T E
R

09
JA

01
.0

19
<

/G
P

H
>



429

Environmental Protection Agency § 35.162

TABLE 2—COMPONENT WEIGHTS IN THE WATER POLLUTION CONTROL STATE GRANT ALLOTMENT 
FORMULA 

Component FY 2000
(percent) 

FY2001–
FY2003
(percent) 

FY2004+
(percent) 

Surface Water Area ................................................................................................................... 13 13 12 
Ground Water Use .................................................................................................................... 11 12 12 
Water Quality Impairment ......................................................................................................... 13 25 35 
Point Sources ............................................................................................................................ 25 17 13 
Nonpoint Sources ...................................................................................................................... 18 15 13 
Population of Urbanized Area ................................................................................................... 20 18 15 

Total ................................................................................................................................... 100 100 100

(2) Funding floor. A funding floor is 
established for each State. Each 
State’s funding floor will be at least 
equal to its FY 2000 allotment in all fu-
ture years unless the funds appro-
priated for States under the Water Pol-
lution Control grant program decrease 
from the FY 2000 amount. 

(3) Funding decrease. If the appropria-
tion for Water Pollution Control State 
grants decreases in future years, the 
funding floor will be disregarded and 
all State allotments will be reduced by 
an equal percentage. 

(4) Inflation adjustment. Funding 
floors for each State will be adjusted 
for inflation when the funds appro-
priated for Water Pollution Control 
State grants increase from the pre-
ceding fiscal year. These adjustments 
will be made on the basis of the cumu-
lative change in the Consumer Price 
Index (CPI), published by the U.S. De-
partment of Labor, since the most re-
cent year in which Water Pollution 
Control State grant funding last in-
creased. Inflation adjustments to State 
funding floors will be capped at the 
lesser of the percentage change in ap-
propriated funds or the cumulative per-
centage change in the inflation rate. 

(5) Cap on annual funding increases. 
The maximum allotment to any State 
will be 150 percent of that State’s allot-
ment for the previous fiscal year. 

(6) Cap on component ratio. A compo-
nent ratio is equal to each State’s 
share of the national total of a single 
component. The cap on each of the six 
State formula components ratios is 10 
percent. If a State’s calculated compo-
nent ratio for a particular component 
exceeds the 10 percent cap, the State 
will instead be assigned 10 percent for 
that component. The component ratios 

for all other States will be adjusted ac-
cordingly. 

(7) Update cycle. The data used in the 
State formula will be periodically up-
dated. The first update will impact al-
lotments for FY 2001, and will consist 
of updating the data used to support 
the Water Quality Impairment compo-
nent of the formula. These data will be 
updated using the currently available 
Clean Water Act section 305(b) reports. 
After this initial update, the data used 
to support all six components of the 
Water Pollution Control State grant 
allotment formula will be updated in 
FY 2003 (for use in the determination of 
FY 2004 allotments). Thereafter, all 
data will be updated every five years 
(e.g., in FY 2008 for FY 2009 allotments 
and in FY 2013 for FY 2014 allotments.) 
There will be an annual adjustment to 
the funding floor for all States, based 
on the appropriation for Water Pollu-
tion Control State grants and changes 
in the CPI. 

(c) Interstate allotment formula. EPA 
will set-aside 2.6 percent of the funds 
appropriated for the Water Pollution 
Control State grant program for inter-
state agencies. The interstate agency 
Water Pollution Control grant allot-
ment formula consists of two parts: a 
base allotment and a variable allot-
ment. 

(1) Base allotment. Each eligible inter-
state agency shall be provided a base 
allotment of $125,000 to help fund co-
ordination activities among its mem-
ber States. However, no more than 50 
percent of the total available inter-
state set-aside may be allotted as part 
of the base allotment. If, given the 50 
percent limitation placed on the base 
allotment, the amount of interstate 
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set-aside funds is insufficient to pro-
vide each interstate agency with 
$125,000, then each interstate agency 
will receive a base allotment equal to 
50 percent of the total interstate set-
aside divided by the total number of el-
igible interstate agencies. 

(2) Variable allotment. The variable al-
lotment provides for funds to be dis-
tributed to interstate agencies on the 
basis of the extent of the pollution 
problems in the respective States. 
Funds not allotted under the base al-
lotment will be allotted to eligible 
interstate agencies based on each 
interstate agency’s share of their mem-
ber States’ Water Pollution Control 
grant formula allotment ratios. Up-
dates of the data for the six compo-
nents of the Water Pollution Control 
State grant allocation formula will 
automatically result in corresponding 
updates to the variable allotment por-
tion of the interstate allotments. The 
allotment ratios for those States in-
volved in compacts with more than one 
interstate agency will be allocated 
among such interstate agencies based 
on the percentage of each State’s terri-
tory that is situated within the drain-
age basin or watershed area covered by 
each compact.

§ 35.165 Maintenance of effort. 
To receive a Water Pollution Control 

grant, a State or interstate agency 
must expend annually for recurrent 
section 106 program expenditures an 
amount of non-federal funds at least 
equal to expenditures during the fiscal 
year ending June 30, 1971.

§ 35.168 Award limitations. 
(a) The Regional Administrator may 

award section 106 funds to a State only 
if: 

(1) The State monitors and compiles, 
analyzes, and reports water quality 
data as described in section 106(e)(1) of 
the Clean Water Act; 

(2) The State has authority com-
parable to that in section 504 of the 
Clean Water Act and adequate contin-
gency plans to implement such author-
ity; 

(3) There is no federally-assumed en-
forcement as defined in section 
309(a)(2) of the Clean Water Act in ef-
fect with respect to the State agency; 

(4) The State’s work plan shows that 
the activities to be funded are coordi-
nated, as appropriate, with activities 
proposed for funding under sections 
205(g) and (j) of the Clean Water Act; 
and 

(5) The State filed with the Adminis-
trator within 120 days after October 18, 
1972, a summary report of the current 
status of the State pollution control 
program, including the criteria used by 
the State in determining priority of 
treatment works. 

(b) The Regional Administrator may 
award section 106 funds to an interstate 
agency only if: 

(1) The interstate agency filed with 
the Administrator within 120 days after 
October 18, 1972, a summary report of 
the current status of the State pollu-
tion control program, including the 
criteria used by the State in deter-
mining priority of treatment works. 

(2) There is no federally-assumed en-
forcement as defined in section 
309(a)(2) of the Clean Water Act in ef-
fect with respect to the interstate 
agency.

PUBLIC WATER SYSTEM SUPERVISION 
(SECTION 1443(A))

§ 35.170 Purpose. 
(a) Purpose of section. Sections 35.170 

through 35.178 govern Public Water 
System Supervision Grants to States 
(as defined in section 1401 (13)(A) of the 
Safe Drinking Water Act) authorized 
under section 1443(a) of the Act. 

(b) Purpose of program. Public Water 
System Supervision Grants are award-
ed to carry out public water system su-
pervision programs including imple-
mentation and enforcement of the re-
quirements of the Act that apply to 
public water systems. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR parts 141, 142, and 143.

§ 35.172 Allotment. 
(a) Basis for allotment. The Adminis-

trator allots funds for grants to sup-
port States’ Public Water System Su-
pervision programs based on each 
State’s population, geographic area, 
numbers of community and non-com-
munity water systems, and other rel-
evant factors. 
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(b) Allotment limitation. No State, ex-
cept American Samoa, Guam, the Vir-
gin Islands, and the Commonwealth of 
the Northern Mariana Islands, shall be 
allotted less than $334,500 (which is one 
percent of the FY 1989 appropriation).

§ 35.175 Maximum federal share. 

The Regional Administrator may 
provide a maximum of 75 percent of the 
State’s approved work plan costs.

§ 35.178 Award limitations. 

(a) Initial grants. The Regional Ad-
ministrator will not make an initial 
award unless the applicant has an ap-
proved Public Water System Super-
vision program or agrees to establish 
an approvable program within one year 
of the initial award. 

(b) Subsequent grants. The Regional 
Administrator will not award a grant 
to a State after the initial award un-
less the applicant has assumed and 
maintained primary enforcement re-
sponsibility for the State’s Public 
Water System Supervision program.

UNDERGROUND WATER SOURCE 
PROTECTION (SECTION 1443(B))

§ 35.190 Purpose. 

(a) Purpose of section. Sections 35.190 
through 35.198 govern Underground 
Water Source Protection Grants to 
States (as defined in section 1401(13)(A) 
of the Safe Drinking Water Act) au-
thorized under section 1443(b) of the 
Act. 

(b) Purpose of program. The Under-
ground Water Source Protection 
Grants are awarded to carry out under-
ground water source protection pro-
grams. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR 124, 144, 145, 146, and 147.

§ 35.192 Basis for allotment. 

The Administrator allots funds for 
grants to support State’s underground 
water source protection programs 
based on such factors as population, ge-
ographic area, extent of underground 
injection practices, and other relevant 
factors.

§ 35.195 Maximum federal share. 
The Regional Administrator may 

provide a maximum of 75 percent of a 
State’s approved work plant costs.

§ 35.198 Award limitation. 
The Regional Administrator will 

only award section 1443(b) funds to 
States that have primary enforcement 
responsibility for the underground 
water source protection program.

HAZARDOUS WASTE MANAGEMENT 
(SECTION 3011(A))

§ 35.210 Purpose. 
(a) Purpose of section. Sections 35.210 

through 35.218 govern Hazardous Waste 
Management Grants to States (as de-
fined in section 1004 of the Solid Waste 
Disposal Act) under section 3011(a) of 
the Act. 

(b) Purpose of program. Hazardous 
Waste Management Grants are awarded 
to assist States in the development and 
implementation of authorized State 
hazardous waste management pro-
grams. 

(c) Associated program regulations. As-
sociated program regulations are at 40 
CFR part 124, subparts B, E, and F; 40 
CFR parts 260 through 266; 40 CFR 
parts 268 through 273; and 40 CFR part 
279.

§ 35.212 Basis for allotment. 
The Administrator allots funds for 

Hazardous Waste Management Grants 
in accordance with section 3011(b) of 
the Solid Waste Disposal Act based on 
factors including: 

(a) The extent to which hazardous 
waste is generated, transported, treat-
ed, stored, and disposed of in the State; 

(b) The extent to which human 
beings and the environment in the 
State are exposed to such waste, and; 

(c) Other factors the Administrator 
deems appropriate.

§ 35.215 Maximum federal share. 
The Regional Administrator may 

provide up to 75 percent of the ap-
proved work plant costs.

§ 35.218 Award limitation. 
The Regional Administrator will not 

award Hazardous Waste Management 
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Grants to a State with interim or final 
hazardous waste authorization unless 
the applicant is the lead agency des-
ignated in the authorization agree-
ment.

PESTICIDE COOPERATIVE ENFORCEMENT 
(SECTION 23(A)(1))

§ 35.230 Purpose. 
(a) Purpose of section. Sections 35.230 

through 35.235 govern Pesticide En-
forcement Cooperative Agreements to 
States (as defined in section 2 of Fed-
eral Insecticide, Fungicide, and 
Rodenticide Act) under section 23(a)(1) 
of the Act. 

(b) Purpose of program. Pesticides En-
forcement Cooperative Agreements are 
awarded to assist States to implement 
pesticide enforcement programs. 

(c) Program regulations. Associated 
program regulations are at 40 CFR 
parts 150 through 189 and 19 CFR part 
12.

§ 35.232 Basis for allotment. 
(a) Factors for FIFRA enforcement pro-

gram funding. The factors considered in 
allotment of funds for enforcement of 
FIFRA are: 

(1) The State’s population, 
(2) The number of pesticide-pro-

ducing establishments, 
(3) The numbers of certified private 

and commercial pesticide applicators, 
(4) The number of farms and their 

acreage, and 
(5) As appropriate, the State’s poten-

tial farm worker protection concerns. 
(b) Final allotments. Final allotments 

are negotiated between each State and 
the appropriate Regional Adminis-
trator.

§ 35.235 Maximum federal share. 
The Regional Administrator may 

provide up to 100 percent of the ap-
proved work plan costs.

PESTICIDE APPLICATOR CERTIFICATION 
AND TRAINING (SECTION 23(A)(2))

§ 35.240 Purpose. 
(a) Purpose of section. Sections 35.240 

through 35.245 govern Pesticide Appli-
cator Certification and Training 
Grants to States (as defined in section 
2 of Federal Insecticide, Fungicide, and 

Rodenticide Act) under section 23(a)(2) 
of the Act. 

(b) Purpose of program. Pesticide Ap-
plicator Certification and Training 
Grants are awarded to train and certify 
restricted use pesticide applicators. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR parts 162, 170, and 171.

§ 35.242 Basis for allotment. 

The Regional Administrator con-
siders two factors in allotting pes-
ticides applicator certification and 
training funds: 

(a) The number of farms in each 
State; and 

(b) The numbers of private and com-
mercial applicators requiring certifi-
cation and recertification in each 
State.

§ 35.245 Maximum federal share. 

The Regional Administrator may 
provide up to 50 percent of the ap-
proved work plan costs.

PESTICIDE PROGRAM IMPLEMENTATION 
(SECTION 23(A)(1))

§ 35.250 Purpose. 

(a) Purpose of section. Sections 35.250 
through 35.259 govern Pesticide Pro-
gram Implementation Cooperative 
Agreements to States (as defined in 
section 2 of Federal Insecticide, Fun-
gicide, and Rodenticide Act) under sec-
tion 23(a)(1) of the Act. 

(b) Purpose of program. Pesticide Pro-
gram Implementation Cooperative 
Agreements are awarded to assist 
States to develop and implement pes-
ticide programs, including programs 
that protect workers, groundwater, and 
endangered species from pesticide risks 
and for other pesticide management 
programs designated by the Adminis-
trator. 

(c) Program regulations. Associated 
program regulations are at 40 CFR 
parts 150 through 189 and 19 CFR part 
12.

§ 35.251 Basis for allotment. 

(a) Factors for pesticide program imple-
mentation funding. The factors consid-
ered in allotment of funds for pesticide 
program implementation are based 
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upon potential ground water, endan-
gered species, and worker protection 
concerns in each State relative to 
other States and on other factors the 
Administrator deems appropriate for 
these or other pesticide program imple-
mentation activities. 

(b) Final allotments. Final allotments 
are negotiated between each State and 
the appropriate Regional Adminis-
trator.

§ 35.252 Maximum federal share. 
The Regional Administrator may 

provide up to 100 percent of the ap-
proved work plan costs.

NONPOINT SOURCE-MANAGEMENT 
(SECTION 319(H))

§ 35.260 Purpose. 
(a) Purpose of section. Sections 35.260 

through 35.268 govern Nonpoint Source 
Management Grants to States (as de-
fined in section 502 of the Clean Water 
Act) authorized under section 319 of the 
Act. 

(b) Purpose of program. Nonpoint 
Source Management Grants may be 
awarded for the implementation of 
EPA-approved nonpoint source man-
agement programs, including ground-
water quality protection activities, 
that will advance the implementation 
of a comprehensive approved nonpoint 
source management program.

§ 35.265 Maximum federal share. 
The Regional Administrator may 

provide up to 60 percent of the ap-
proved work plan costs in any fiscal 
year. The non-federal share of costs 
must be provided from non-federal 
sources.

§ 35.266 Maintenance of effort. 
To receive section 319 funds in any 

fiscal year, a State must agree to 
maintain its aggregate expenditures 
from all other sources for programs for 
controlling nonpoint pollution and im-
proving the quality of the State’s wa-
ters at or above the average level of 
such expenditures in Fiscal Years 1985 
and 1986.

§ 35.268 Award limitations. 
The following limitations apply to 

funds appropriated and awarded under 

section 319(h) of the Act in any fiscal 
year. 

(a) Award amount. The Regional Ad-
ministrator will award no more than 15 
percent of the amount appropriated to 
carry out section 319(h) of the Act to 
any one State. This amount includes 
any grants to any local public agency 
or organization with authority to con-
trol pollution from nonpoint sources in 
any area of the State. 

(b) Financial assistance to persons. 
States may use funds for financial as-
sistance to persons only to the extent 
that such assistance is related to the 
cost of demonstration projects. 

(c) Administrative costs. Administra-
tive costs in the form of salaries, over-
head, or indirect costs for services pro-
vided and charged against activities 
and programs carried out with these 
funds shall not exceed 10 percent of the 
funds the State receives in any fiscal 
year. The cost of implementing en-
forcement and regulatory activities, 
education, training, technical assist-
ance, demonstration projects, and tech-
nology transfer programs are not sub-
ject to this limitation. 

(d) Requirements. The Regional Ad-
ministrator will not award section 
319(h) funds to a State unless: 

(1) Approved assessment report. EPA 
has approved the State’s assessment 
report on nonpoint sources, prepared in 
accordance with section 319(a) of the 
Act; 

(2) Approved State management pro-
gram. EPA has approved the State’s 
management program for nonpoint 
sources, prepared in accordance with 
section 319(b) of the Act; 

(3) Progress on reducing pollutant load-
ings. The Regional Administrator de-
termines that the State made satisfac-
tory progress in the preceding fiscal 
year in meeting its schedule for achiev-
ing implementation of best manage-
ment practices to reduce pollutant 
loadings from categories of nonpoint 
sources, or particular nonpoint 
sources, designated in the State’s man-
agement program. The State must 
have developed this schedule in accord-
ance with section 319(b)(2)(c) of the 
Act; 

(4) Activity and output descriptions. 
The work plan briefly describes each 
significant category of nonpoint source 
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activity and the work plan commit-
ments to be produced for each cat-
egory; and 

(5) Significant watershed projects. For 
watershed projects whose costs exceed 
$50,000, the work plan also contains: 

(i) A brief synopsis of the watershed 
implementation plan outlining the 
problem(s) to be addressed; 

(ii) The project’s goals and objec-
tives; and 

(iii) The performance measures or en-
vironmental indicators that will be 
used to evaluate the results of the 
project.

LEAD-BASED PAINT PROGRAM (SECTION 
404(G))

§ 35.270 Purpose. 
(a) Purpose of section. Sections 35.270 

through 35.278 govern Lead-Based Paint 
Program Grants to States (as defined 
in section 3 of the Toxic Substances 
Control Act), under section 404(g) of 
the Act. 

(b) Purpose of program. Lead-Based 
Paint Program Grants are awarded to 
develop and carry out authorized pro-
grams to ensure that individuals em-
ployed in lead-based paint activities 
are properly trained; that training pro-
grams are accredited; and that contrac-
tors employed in such activities are 
certified. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR part 745.

§ 35.272 Funding coordination. 
Recipients must use the lead-based 

paint program funding in a way that 
complements any related assistance 
they receive from other federal sources 
for lead-based paint activities.

STATE INDOOR RADON GRANTS (SECTION 
306)

§ 35.290 Purpose. 
(a) Purpose of section. Sections 35.290 

through 35.298 govern Indoor Radon 
Grants to States (as defined in section 
3 of the Toxic Substances Control Act, 
which include territories and the Dis-
trict of Columbia) under section 306 of 
the Toxic Substances Control Act. 

(b) Purpose of program. (1) State In-
door Radon Grants are awarded to as-

sist States with the development and 
implementation of programs that as-
sess and mitigate radon and that aim 
at reducing radon health risks. State 
Indoor Radon Grant funds may be used 
for the following eligible activities: 

(i) Survey of radon levels, including 
special surveys of geographic areas or 
classes of buildings (such as public 
buildings, school buildings, high-risk 
residential construction types); 

(ii) Development of public informa-
tion and education materials con-
cerning radon assessment, mitigation, 
and control programs; 

(iii) Implementation of programs to 
control radon on existing and new 
structures; 

(iv) Purchase by the State of radon 
measurement equipment and devices; 

(v) Purchase and maintenance of ana-
lytical equipment connected to radon 
measurement and analysis, including 
costs of calibration of such equipment; 

(vi) Payment of costs of EPA-ap-
proved training programs related to 
radon for permanent State or local em-
ployees; 

(vii) Payment of general overhead 
and program administration costs in 
accordance with § 35.298(d); 

(viii) Development of a data storage 
and management system for informa-
tion concerning radon occurrence, lev-
els, and programs; 

(ix) Payment of costs of demonstra-
tion of radon mitigation methods and 
technologies as approved by EPA, in-
cluding State participation in the EPA 
Home Evaluation Program; and 

(x) A toll-free radon hotline to pro-
vide information and technical assist-
ance. 

(2) States may use grant funds to as-
sist local governments in implementa-
tion of activities eligible for assistance 
under paragraphs (b)(1)(ii), (iii), and 
(vi) of this section. 

(3) In implementing paragraphs 
(b)(1)(iv) and (ix) of this section, a 
State should make every effort, con-
sistent with the goals and successful 
operation of the State radon program, 
to give preference to low-income per-
sons. 

(4) Funds appropriated for section 306 
may not be used to cover the costs of 
federal proficiency rating programs 
under section 305(a)(2) of the Act. 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00434 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



435

Environmental Protection Agency § 35.318

Funds appropriated for section 306 and 
grants awarded under section 306 may 
be used to cover the costs of State pro-
ficiency rating programs.

§ 35.292 Basis for allotment. 

(a) The Regional Administrator will 
allot State Indoor Radon Grant funds 
based on the criteria in EPA Guidance 
in accordance with sections 306(d) and 
(e) of the Toxic Substances Control 
Act. 

(b) No State may receive a State In-
door Radon Grant in excess of 10 per-
cent of the total appropriated amount 
made available each fiscal year.

§ 35.295 Maximum federal share. 

The Regional Administrator may 
provide State agencies up to 50 percent 
of the approved costs for the develop-
ment and implementation of radon pro-
gram activities.

§ 35.298 Award limitations. 

(a) The Regional Administrator shall 
not include State Indoor Radon funds 
in a Performance Partnership Grant 
awarded to another State Agency with-
out consulting with the State Agency 
which has the primary responsibility 
for radon programs as designated by 
the Governor of the affected State. 

(b) No grant may be made in any fis-
cal year to a State which in the pre-
ceding fiscal year did not satisfactorily 
implement the activities funded by the 
grant in the preceding fiscal year. 

(c) The costs of radon measurement 
equipment or devices (see 
§ 35.290(b)(1)(iv)) and demonstration of 
radon mitigation, methods, and tech-
nologies (see § 35.290(b)(1)(ix)) shall not, 
in the aggregate, exceed 50 percent of a 
State’s radon grant award in a fiscal 
year. 

(d) The costs of general overhead and 
program administration (see 
§ 35.290(b)(1)(vii)) of a State Indoor 
Radon grant shall not exceed 25 per-
cent of the amount of a State’s Indoor 
Radon Grant in a fiscal year. 

(e) A State may use funds for finan-
cial assistance to persons only to the 
extent such assistance is related to 
demonstration projects or the purchase 
and analysis of radon measurement de-
vices. 

(f) Recipients must provide the Re-
gional Administrator all radon-related 
information generated in its grant sup-
ported activities, including the results 
of radon surveys, mitigation dem-
onstration projects, and risk commu-
nication studies. 

(g) Recipients must maintain and 
make available to the public, a list of 
firms and individuals in the State that 
have received a passing rating under 
the EPA proficiency rating program 
under section 305(a)(2) of the Act.

TOXIC SUBSTANCES COMPLIANCE 
MONITORING (SECTION 28)

§ 35.310 Purpose. 
(a) Purpose of section. Sections 35.310 

through 35.315 govern Toxic Substances 
Compliance Monitoring Grants to 
States (as defined in section 3(13) of the 
Toxic Substances Control Act) under 
section 28(a) of the Act. 

(b) Purpose of program. Toxic Sub-
stances Compliance Monitoring Grants 
are awarded to establish and operate 
compliance monitoring programs to 
prevent or eliminate unreasonable 
risks to health or the environment as-
sociated with chemical substances or 
mixtures within the States with re-
spect to which the Administrator is un-
able or not likely to take action for 
their prevention or elimination. 

(c) Associated program regulations. As-
sociated program regulations are at 40 
CFR parts 700 through 799.

§ 35.312 Competitive process. 
EPA will award Toxic Substances 

Control Act Compliance Monitoring 
grant funds to States through a com-
petitive process in accordance with na-
tional program guidance.

§ 35.315 Maximum federal share. 
The Regional Administrator may 

provide up to 75 percent of the ap-
proved work plan costs.

§ 35.318 Award limitation. 
If the toxic substances compliance 

monitoring grant funds are included in 
a Performance Partnership Grant, the 
toxic substances compliance moni-
toring work plan commitments must 
be included in the Performance Part-
nership Grant work plan.
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STATE UNDERGROUND STORAGE TANKS 
(SECTION 2007(F)(2))

§ 35.330 Purpose. 
(a) Purpose of section. Sections 35.330 

through 35.335 govern Underground 
Storage Tank Grants to States (as de-
fined in section 1004 of the Solid Waste 
Disposal Act) under section 2007(f)(2) of 
the Act. 

(b) Purpose of program. State Under-
ground Storage Tank Grants are 
awarded to States to develop and im-
plement a State underground storage 
tank release detection, prevention, and 
corrective action program under Sub-
title I of the Resource Conservation 
and Recovery Act. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR parts 280 through 282.

§ 35.332 Basis for allotment. 
The Administrator allots State Un-

derground Storage Tank Grant funds 
to each EPA regional office. Regional 
Administrators award funds to States 
based on their programmatic needs and 
applicable EPA guidance.

§ 35.335 Maximum federal share. 
The Regional Administrator may 

provide up to 75 percent of the ap-
proved work plan costs.

POLLUTION PREVENTION STATE GRANTS 
(SECTION 6605)

§ 35.340 Purpose. 
(a) Purpose of section. Sections 35.340 

through 35.349 govern Pollution Pre-
vention State Grants under section 6605 
of the Pollution Prevention Act. 

(b) Purpose of program. Pollution Pre-
vention State Grants are awarded to 
promote the use of source reduction 
techniques by businesses.

§ 35.342 Competitive process. 
EPA Regions award Pollution Pre-

vention State Grants to State pro-
grams through a competitive process in 
accordance with EPA guidance. When 
evaluating State applications, EPA 
must consider, among other criteria, 
whether the proposed State program 
would: 

(a) Make specific technical assistance 
available to businesses seeking infor-

mation about source reduction oppor-
tunities, including funding for experts 
to provide onsite technical advice to 
businesses seeking assistance in the de-
velopment of source reduction plans; 

(b) Target assistance to businesses 
for whom lack of information is an im-
pediment to source reduction; and 

(c) Provide training in source reduc-
tion techniques. Such training may be 
provided through local engineering 
schools or other appropriate means.

§ 35.343 Definitions. 

In addition to the definitions in 
§ 35.102, the following definitions apply 
to the Pollution Prevention State 
Grants program and to §§ 35.340 through 
35.349: 

(a) Pollution prevention/source re-
duction is any practice that: 

(1) Reduces the amount of any haz-
ardous substance, pollutant, or con-
taminant entering any waste stream or 
otherwise released into the environ-
ment (including fugitive emissions) 
prior to recycling, treatment, or dis-
posal; 

(2) Reduces the hazards to public 
health and the environment associated 
with the release of such substances, 
pollutants, or contaminants; or 

(3) Reduces or eliminates the cre-
ation of pollutants through: 

(i) Increased efficiency in the use of 
raw materials, energy, water, or other 
resources; or 

(ii) Protection of natural resources 
by conservation. 

(b) Pollution prevention/source re-
duction does not include any practice 
which alters the physical, chemical, or 
biological characteristics or the vol-
ume of a hazardous substance, pollut-
ant, or contaminant through a process 
or activity which itself is not integral 
to and necessary for the production of 
a product or the providing of a service.

§ 35.345 Eligible applicants. 

Applicants eligible for funding under 
the Pollution Prevention program in-
clude any agency or instrumentality, 
including State universities, of the 50 
States, the District of Columbia, the 
U.S. Virgin Islands, the Commonwealth 
of Puerto Rico, and any territory or 
possession of the United States.
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§ 35.348 Award limitation. 
If a State includes a Pollution Pre-

vention State Grant in a Performance 
Partnership Grant, the work plan com-
mitments must be included in the Per-
formance Partnership Grant work plan 
(see § 35.138).

§ 35.349 Maximum federal share. 
The federal share for Pollution Pre-

vention State Grants will not exceed 50 
percent of the allowable pollution pre-
vention State grant project cost.

WATER QUALITY COOPERATIVE 
AGREEMENTS (SECTION 104(B)(3))

§ 35.360 Purpose. 
(a) Purpose of section. Sections 35.360 

through 35.364 govern Water Quality 
Cooperative Agreements to State water 
pollution control agencies and inter-
state agencies (as defined in section 502 
of the Clean Water Act) and local gov-
ernment agencies under section 
104(b)(3) of the Act. These sections do 
not govern Water Quality Cooperative 
Agreements to other entities eligible 
under sections 104(b)(3) which are gen-
erally subject to the uniform adminis-
trative requirements of 40 CFR part 30. 

(b) Purpose of program. EPA awards 
Water Quality Cooperative Agreements 
for investigations, experiments, train-
ing, demonstrations, surveys, and stud-
ies relating to the causes, effects, ex-
tent, prevention, reduction, and elimi-
nation of water pollution. EPA issues 
guidance each year advising EPA re-
gions and headquarters regarding ap-
propriate priorities for funding for this 
program. This guidance may include 
such focus areas as National Pollutant 
Discharge Elimination System water-
shed permitting, urban wet weather 
programs, or innovative pretreatment 
program or biosolids projects.

§ 35.362 Competitive process. 
EPA will award Water Quality Coop-

erative Agreement funds through a 
competitive process in accordance with 
national program guidance.

§ 35.364 Maximum federal share. 
The Regional Administrator may 

provide up to 100 percent of approved 
work plan costs.

STATE WETLANDS DEVELOPMENT 
GRANTS (SECTION 104(B)(3))

§ 35.380 Purpose. 
(a) Purpose of section. Sections 35.380 

through 35.385 govern State Wetlands 
Development Grants for State and 
interstate agencies (as defined in sec-
tion 502 of the Clean Water Act) and 
local government agencies under sec-
tion 104(b)(3) of the Act. These sections 
do not govern wetlands development 
grants to other entities eligible under 
section 104(b)(3) which are generally 
subject to the uniform administrative 
requirements of 40 CFR part 30. 

(b) Purpose of program. EPA awards 
State Wetlands Development Grants to 
assist in the development of new, or re-
finement of existing, wetlands protec-
tion and management programs.

§ 35.382 Competitive process. 
State Wetlands Development Grants 

are awarded on a competitive basis. 
EPA annually establishes a deadline 
for receipt of proposed grant project 
applications. EPA reviews applications 
and decides which grant projects to 
fund in a given year based on criteria 
established by EPA. After the competi-
tive process is complete, the recipient 
can, at its discretion, accept the award 
as a State Wetlands Development 
Grant or add the funds to a Perform-
ance Partnership Grant. If the recipi-
ent chooses to add the funds to a Per-
formance Partnership Grant, the wet-
lands development program work plan 
commitments must be included in the 
Performance Partnership Grant work 
plan.

§ 35.385 Maximum federal share. 
EPA may provide up to 75 percent of 

the approved work plan costs for the 
development or refinement of a wet-
lands protection and management pro-
gram.

STATE ADMINISTRATION (SECTION 205(G))

§ 35.400 Purpose. 
(a) Purpose of section. Sections 35.400 

through 35.408 govern State Adminis-
tration Grants to States (as defined in 
section 502 of the Clean Water Act) au-
thorized under section 205(g) of the 
Act. 
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(b) Purpose of program. EPA awards 
these grants for the following two pur-
poses: 

(1) Construction management grants. A 
State may use section 205(g) funds for 
administering elements of the con-
struction grant program under sections 
201, 203, 204, and 212 of the Clean Water 
Act and for managing waste treatment 
construction grants for small commu-
nities. A State may also use construc-
tion management assistance funds for 
administering elements of a State’s 
construction grant program which are 
implemented without federal grants, if 
the Regional Administrator determines 
that those elements are consistent 
with 40 CFR part 35, subpart I. 

(2) Permit and planning grants. A 
State may use section 205(g) funds for 
administering permit programs under 
sections 402 and 404, including Munic-
ipal Wastewater Pollution Prevention 
activities under an approved section 
402 program and State operator train-
ing programs, and for administering 
statewide waste treatment manage-
ment planning programs, including the 
development of State biosolids man-
agement programs, under section 
208(b)(4). Some of these activities may 
also be eligible for funding under sec-
tions 106 (Water Pollution Control), 
205(j)(2) (Water Quality Management 
Planning), and 104(b)(3) (Water Quality 
Cooperative Agreements and Wetlands 
Development Grants) of the Clean 
Water Act. (See §§ 35.160, 35.410, 35.360, 
and 35.380.) 

(c) Associated program requirements. 
Program requirements for State con-
struction management activities under 
delegation are provided in 40 CFR part 
35, subparts I and J. Program require-
ments for water quality management 
activities are provided in 40 CFR part 
130.

§ 35.402 Allotment. 
Each State may reserve up to four 

percent of the State’s authorized con-
struction grant allotment as deter-
mined by Congress or $400,000, which-
ever is greater, for section 205 (g) 
grants.

§ 35.405 Maintenance of effort. 
To receive funds under section 205(g), 

a State agency must expend annually 

for recurrent section 106 program ex-
penditures an amount of non-federal 
funds at least equal to such expendi-
tures during fiscal year 1977, unless the 
Regional Administrator determines 
that the reduction is attributable to a 
non-selective reduction of expenditures 
in State executive branch agencies (see 
§ 35.165).

§ 35.408 Award limitations. 
The Regional Administrator will not 

award section 205(g) funds: 
(a) For construction management 

grants unless there is a signed agree-
ment delegating responsibility for ad-
ministration of those activities to the 
State. 

(b) For permit and planning grants 
before awarding funds providing for the 
management of a substantial portion of 
the State’s construction grants pro-
gram. The maximum amount of permit 
and planning grants a State may re-
ceive is limited to the amount remain-
ing in its reserve after the Regional 
Administrator allows for full funding 
of the management of the construction 
grant program under full delegation. 

(c) For permit and planning grants 
unless the work plan submitted with 
the application shows that the activi-
ties to be funded are coordinated, as 
appropriate, with activities proposed 
for funding under sections 106 (Water 
Pollution Control) and 205(j) (Water 
Quality Management Planning) of the 
Clean Water Act.

WATER QUALITY MANAGEMENT 
PLANNING GRANTS (SECTION 205(J)(2))

§ 35.410 Purpose. 
(a) Purpose of section. Sections 35.410 

through 35.418 govern Water Quality 
Management Planning Grants to 
States (as defined in section 502 of the 
Clean Water Act) authorized under sec-
tion 205(j)(2) of the Act. 

(b) Purpose of program. EPA awards 
Water Quality Management Planning 
Grants to carry out water quality man-
agement planning activities. Some of 
these activities may also be eligible for 
funding under sections 106 (Water Pol-
lution Control), 104(b)(3) (Water Qual-
ity Cooperative Agreements and Wet-
lands Development Grants) and section 
205(g) (State Administration Grants) of 
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the Clean Water Act. (See §§ 35.160, 
35.360, 35.380, and 35.400.) EPA awards 
these grants for purposes such as: 

(1) Identification of the most cost-ef-
fective and locally acceptable facility 
and nonpoint measures to meet and 
maintain water quality standards. 

(2) Development of an implementa-
tion plan to obtain State and local fi-
nancial and regulatory commitments 
to implement measures developed 
under paragraph (b)(1) of this section. 

(3) Determination of the nature, ex-
tent, and causes of water quality prob-
lems in various areas of the State and 
interstate region. 

(4) Determination of those publicly 
owned treatment works which should 
be constructed with State Revolving 
Fund assistance. This determination 
should take into account the relative 
degree of effluent reduction attained, 
the relative contributions to water 
quality of other point or nonpoint 
sources, and the consideration of alter-
natives to such construction. 

(5) Implementation of section 303(e) 
of the Clean Water Act. 

(c) Program requirements for water 
quality management planning activi-
ties are provided in 40 CFR part 130.

§ 35.412 Allotment. 

States must reserve, each fiscal year, 
not less than $100,000 nor more than 
one percent of the State’s construction 
grant allotment as determined by Con-
gress for Water Quality Management 
Planning Grants under section 205(j)(2). 
However, Guam, the Virgin Islands, 
American Samoa and the Common-
wealth of the Northern Mariana Islands 
must reserve a reasonable amount for 
this purpose. (See 40 CFR 35.3110(g)(4) 
regarding reserves from State allot-
ments under Title VI of the Clean 
Water Act for section 205(j) grants.)

§ 35.415 Maximum federal share. 

The Regional Administrator may 
provide up to 100 percent of the ap-
proved work plan costs.

§ 35.418 Award limitations. 

The following limitations apply to 
funds awarded under section 205(j)(2) of 
the Clean Water Act. The Regional Ad-

ministrator will not award these 
grants to a State agency: 

(a) Unless the agency develops its 
work plan jointly with local, regional 
and interstate agencies and gives fund-
ing priority to such agencies and des-
ignated or undesignated public com-
prehensive planning organizations to 
carry out portions of that work plan. 

(b) Unless the agency reports annu-
ally on the nature, extent, and causes 
of water quality problems in various 
areas of the State and interstate re-
gion. 

(c) Unless the work plan submitted 
with the application shows that the ac-
tivities to be funded are coordinated, 
as appropriate, with activities proposed 
for funding under section 106 (Water 
Pollution Control) of the Clean Water 
Act.

Subpart B—Environmental 
Program Grants for Tribes

AUTHORITY: 42 U.S.C. 7401 et seq.; 33 U.S.C. 
1251 et seq.; 42 U.S.C. 300f et seq.; 42 U.S.C. 6901 
et seq.; 7 U.S.C. 136 et seq.; 15 U.S.C. 2601 et 
seq.; 42 U.S.C. 13101 et seq.; Pub. L. 104–134, 110 
Stat. 1321, 1321–299 (1996); Pub. L. 105–65, 111 
Stat. 1344, 1373 (1997); Pub. L. 105–276, 112 
Stat. 2461, 2499 (1988).

SOURCE: 66 FR 3795, Jan. 16, 2001, unless 
otherwise noted.

GENERAL—ALL GRANTS

§ 35.500 Purpose of the subpart. 

This subpart establishes administra-
tive requirements for all grants award-
ed to Indian Tribes and Intertribal 
Consortia for the environmental pro-
grams listed in § 35.501. This subpart 
supplements requirements in EPA’s 
general grant regulations found at 40 
CFR part 31. Sections 35.500–518 contain 
administrative requirements that 
apply to all environmental program 
grants included in this subpart. Sec-
tions 35.530 through 35.718 contain re-
quirements that apply to specified en-
vironmental program grants. Many of 
these environmental programs also 
have programmatic and technical re-
quirements that are published else-
where in the Code of Federal Regula-
tions.
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§ 35.501 Environmental programs cov-
ered by the subpart. 

(a) The requirements in this subpart 
apply to all grants awarded for the fol-
lowing programs: 

(1) Performance Partnership Grants 
(1996 Omnibus Consolidated Rescissions 
and Appropriations Act of 1996, Pub. L. 
104–134; 110 Stat. 1321, 1321–299 (1996) 
and Departments of Veterans Affairs, 
Housing and Urban Development, and 
Independent Agencies Appropriations 
Act of 1998, Pub. L. 105–65; 111 Stat. 
1344, 1373 (1997)). 

(2) The Indian Environmental Gen-
eral Assistance Program Act of 1992, 42 
U.S.C. 4368b. 

(3) Clean Air Act. Air pollution con-
trol (section 105). 

(4) Clean Water Act. 
(i) Water pollution control (section 

106 and 518). 
(ii) Water quality cooperative agree-

ments (section 104(b)(3)). 
(iii) Wetlands development grant pro-

gram (section 104(b)(3)). 
(iv) Nonpoint source management 

(section 319(h)). 
(5) Federal Insecticide, Fungicide, 

and Rodenticide Act. 
(i) Pesticide cooperative enforcement 

(section 23(a)(1)). 
(ii) Pesticide applicator certification 

and training (section 23(a)(2)). 
(iii) Pesticide program implementa-

tion (section 23(a)(1)). 
(6) Pollution Prevention Act of 1990. 

Pollution prevention grants for Tribes 
(section 6605). 

(7) Safe Drinking Water Act. 
(i) Public water system supervision 

(section 1443(a)). 
(ii) Underground water source protec-

tion (section 1443(b)). 
(8) Toxic Substances Control Act. 
(i) Lead-based paint program (section 

404(g)). 
(ii) Indoor radon grants (section 306). 
(iii) Toxic substances compliance 

monitoring (section 28). 
(9) Department of Veterans Affairs 

and Housing and Urban Development, 
and Independent Agencies Appropria-
tions Act, 1999 (Pub. L. 105–276; 112 
Stat. 2461, 2499; 42 U.S.C. 6908a). 

(i) Hazardous Waste Management 
Program Grants (Pub. L. 105–276; 112 
Stat. 2461, 2499; 42 U.S.C. 6908a). 

(ii) Underground Storage Tanks Pro-
gram Grants (Pub. L. 105–276; 112 Stat. 
2461, 2499; 42 U.S.C. 6908a). 

(b) Unless otherwise prohibited by 
statute or regulation, the requirements 
in § 35.500 through § 35.518 of this sub-
part also apply to grants to Indian 
Tribes and Intertribal Consortia under 
environmental programs established 
after this subpart becomes effective, if 
specified in Agency guidance for such 
programs. 

(c) In the event a grant is awarded 
from EPA headquarters for one of the 
programs listed in paragraph (a) of this 
section, this subpart shall apply and 
the term ‘‘Regional Administrator’’ 
shall mean ‘‘Assistant Administrator’.

§ 35.502 Definitions of terms. 

Terms are defined as follows when 
they are used in this regulation: 

Consolidated grant. A single grant 
made to a recipient consolidating funds 
from more than one environmental 
grant program. After the award is 
made, recipients must account for 
grant funds in accordance with the 
funds’ original environmental program 
sources. Consolidated grants are not 
Performance Partnership Grants. 

Environmental program. A program for 
which EPA awards grants under the au-
thorities listed in § 35.501. The grants 
are subject to the requirements of this 
subpart. 

Federal Indian reservation. All land 
within the limits of any Indian reserva-
tion under the jurisdiction of the 
United States Government, notwith-
standing the issuance of any patent, 
and, including rights-of-way running 
through the reservation. 

Funding period. The period of time 
specified in the grant agreement during 
which the recipient may expend or ob-
ligate funds for the purposes set forth 
in the agreement. 

Intertribal Consortium or Consortia. A 
partnership between two or more 
Tribes that is authorized by the gov-
erning bodies of those Tribes to apply 
for and receive assistance under one or 
more of the programs listed in § 35.501. 

National program guidance. Guidance 
issued by EPA’s National Program 
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Managers for establishing and main-
taining effective environmental pro-
grams. This guidance establishes na-
tional goals, objectives, and priorities 
as well as other information to be used 
in monitoring progress. The guidance 
may also set out specific environ-
mental strategies, core performance 
measures, criteria for evaluating pro-
grams, and other elements of program 
implementation. 

Outcome. The environmental result, 
effect, or consequence that will occur 
from carrying out an environmental 
program or activity that is related to 
an environmental or programmatic 
goal or objective. Outcomes must be 
quantitative, and they may not nec-
essarily be achievable during a grant 
funding period. See ‘‘output.’’ 

Output. An environmental activity or 
effort and associated work products re-
lated to an environmental goal or ob-
jective that will be produced or pro-
vided over a period of time or by a 
specified date. Outputs may be quan-
titative or qualitative but must be 
measurable during a grant funding pe-
riod. See ‘‘outcome.’’ 

Performance Partnership Grant. A sin-
gle grant combining funds from more 
than one environmental program. A 
Performance Partnership Grant may 
provide for administrative savings or 
programmatic flexibility to direct 
grant resources where they are most 
needed to address public health and en-
vironmental priorities (see also 
§ 35.530). Each Performance Partnership 
Grant has a single, integrated budget 
and recipients do not need to account 
for grant funds in accordance with the 
funds’ original environmental program 
sources. 

Planning target. The amount of funds 
that the Regional Administrator sug-
gests a grant applicant consider in de-
veloping its application, including the 
work plan, for an environmental pro-
gram. 

Regional supplemental guidance. Guid-
ance to environmental program grant 
applicants prepared by the Regional 
Administrator, based on the national 
program guidance and specific regional 
and applicant circumstances, for use in 
preparing a grant application. 

Tribal Environmental Agreement 
(TEA). A dynamic, strategic planning 

document negotiated by the Regional 
Administrator and an appropriate Trib-
al official. A Tribal Environmental 
Agreement may include: Long-term 
and short-term environmental goals, 
objectives, and desired outcomes based 
on Tribal priorities and available fund-
ing. A Tribal Environmental Agree-
ment can be a very general or specific 
document that contains budgets, per-
formance measures, outputs and out-
comes that could be used as part or all 
of a Performance Partnership Grant 
work plan, if it meets the requirements 
of section 35.507(b). 

Tribe. Except as otherwise defined in 
statute or this subpart, Indian Tribal 
Government (Tribe) means: Any Indian 
Tribe, band, nation, or other organized 
group or community, including any 
Alaska Native village, which is recog-
nized as eligible by the United States 
Department of the Interior for the spe-
cial services provided by the United 
States to Indians because of their sta-
tus as Indians. 

Work plan. The document which iden-
tifies how and when the applicant will 
use funds from environmental program 
grants and is the basis for management 
and evaluation of performance under 
the grant agreement to produce spe-
cific outputs and outcomes (see 35.507). 
The work plan must be consistent with 
applicable federal statutes; regula-
tions; circulars; executive orders; and 
EPA delegations, approvals, or author-
izations. 

Work plan commitments. The outputs 
and outcomes associated with each 
work plan component, as established in 
the grant agreement. 

Work plan component. A negotiated 
set or group of work plan commitments 
established in the grant agreement. A 
work plan may have one or more work 
plan components.

§ 35.503 Deviation from this subpart. 
EPA will consider and may approve 

requests for an official deviation from 
non-statutory provisions of this regula-
tion in accordance with 40 CFR 31.6.

§ 35.504 Eligibility of an Intertribal 
Consortium. 

(a) An Intertribal Consortium is eli-
gible to receive grants under the au-
thorities listed in § 35.501 only if the 
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Consortium demonstrates that all 
members of the Consortium meet the 
eligibility requirements for the grant 
and authorize the Consortium to apply 
for and receive assistance in accord-
ance with paragraph (c) of this section, 
except as provided in paragraph (b) of 
this section. 

(b) An Intertribal Consortium is eli-
gible to receive a grant under the In-
dian Environmental General Assist-
ance Program Act, in accordance with 
§ 35.540, if the Consortium demonstrates 
that: 

(1) A majority of its members meets 
the eligibility requirements for the 
grant; 

(2) All members that meet the eligi-
bility requirements authorize the Con-
sortium to apply for and receive assist-
ance; and 

(3) It has adequate accounting con-
trols to ensure that only members that 
meet the eligibility requirements will 
benefit directly from the grant project 
and will receive and manage grant 
funds, and the Consortium agrees to a 
grant condition to that effect. 

(c) An Intertribal Consortium must 
submit to EPA adequate documenta-
tion of: 

(1) The existence of the partnership 
between Indian Tribal governments, 
and 

(2) Authorization of the Consortium 
by all its members (or in the case of 
the General Assistance Program, all 
members that meet the eligibility re-
quirements for a General Assistance 
Program grant) to apply for and re-
ceive the grant(s) for which the Consor-
tium has applied.

PREPARING AN APPLICATION

§ 35.505 Components of a complete ap-
plication. 

A complete application for an envi-
ronmental program grant must: 

(a) Meet the requirements in 40 CFR 
part 31, subpart B; 

(b) Include a proposed work plan 
(§ 35.507 of this subpart); and 

(c) Specify the environmental pro-
gram and the amount of funds re-
quested.

§ 35.506 Time frame for submitting an 
application. 

An applicant should submit a com-
plete application to EPA at least 60 
days before the beginning of the pro-
posed funding period.

§ 35.507 Work plans. 
(a) Bases for negotiating work plans. 

The work plan is negotiated between 
the applicant and the Regional Admin-
istrator and reflects consideration of 
national, regional, and Tribal environ-
mental and programmatic needs and 
priorities. 

(1) Negotiation considerations. In nego-
tiating the work plan, the Regional Ad-
ministrator and applicant will consider 
such factors as national program guid-
ance; any regional supplemental guid-
ance; goals, objectives, and priorities 
proposed by the applicant; other joint-
ly identified needs or priorities; and 
the planning target. 

(2) National program guidance. If an 
applicant proposes a work plan that 
differs significantly from the goals and 
objectives, priorities, or performance 
measures in the national program guid-
ance associated with the proposed work 
plan activities, the Regional Adminis-
trator must consult with the appro-
priate National Program Manager be-
fore agreeing to the work plan. 

(3) Use of existing guidance. An appli-
cant should base the grant application 
on the national program guidance in 
place at the time the application is 
being prepared. 

(b) Work plan requirements. (1) The 
work plan is the basis for the manage-
ment and evaluation of performance 
under the grant agreement. 

(2) An approvable work plan must 
specify: 

(i) The work plan components to be 
funded under the grant; 

(ii) The estimated work years and es-
timated funding amounts for each 
work plan component; 

(iii) The work plan commitments for 
each work plan component, and a time 
frame for their accomplishment; 

(iv) A performance evaluation proc-
ess and reporting schedule in accord-
ance with § 35.515 of this subpart; and 

(v) The roles and responsibilities of 
the recipient and EPA in carrying out 
the work plan commitments. 
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(3) The work plan must be consistent 
with applicable federal statutes; regu-
lations; circulars; executive orders; and 
delegations, approvals, or authoriza-
tions. 

(c) Tribal Environmental Agreement as 
work plan. An applicant may use a 
Tribal Environmental Agreement or a 
portion of the Tribal Environmental 
Agreement as the work plan or part of 
the work plan for an environmental 
program grant if the portion of the 
Tribal Environmental Agreement that 
is to serve as the grant work plan: 

(1) Is clearly identified as the grant 
work plan and distinguished from other 
portions of the Tribal Environmental 
Agreement; and 

(2) Meets the requirements in 
§ 35.507(b).

§ 35.508 Funding period. 
The Regional Administrator and ap-

plicant may negotiate the length of the 
funding period for environmental pro-
gram grants, subject to limitations in 
appropriations and authorizing stat-
utes.

§ 35.509 Consolidated grants. 
Any applicant eligible to receive 

funds from more than one environ-
mental program may submit an appli-
cation for a consolidated grant. For 
consolidated grants, an applicant pre-
pares a single budget and work plan 
covering all of the environmental pro-
grams included in the application. The 
consolidated budget must identify each 
environmental program to be included, 
the amount of each program’s funds, 
and the extent to which each program’s 
funds support each work plan compo-
nent. Recipients of consolidated grants 
must account for grant funds in ac-
cordance with the funds’ environ-
mental program sources; funds in-
cluded in a consolidated grant from a 
particular environmental program may 
be used only for that program.

EPA ACTION ON APPLICATION

§ 35.510 Time frame for EPA action. 
The Regional Administrator will re-

view a complete application and either 
approve, conditionally approve, or dis-
approve it within 60 days of receipt. 
The Regional Administrator will award 

grants for approved or conditionally 
approved applications if funds are 
available.

§ 35.511 Criteria for approving an ap-
plication. 

(a) After evaluating other applica-
tions as appropriate, the Regional Ad-
ministrator may approve an applica-
tion upon determining that: 

(1) The application meets the re-
quirements of this subpart and 40 CFR 
part 31; 

(2) The application meets the re-
quirements of all applicable federal 
statutes; regulations; circulars; execu-
tive orders; and EPA delegations, ap-
provals, or authorizations; 

(3) The proposed work plan complies 
with the requirements of § 35.507 of this 
subpart; and 

(4) The achievement of the proposed 
work plan is feasible, considering such 
factors as the applicant’s existing cir-
cumstances, past performance, pro-
gram authority, organization, re-
sources, and procedures. 

(b) If the Regional Administrator 
finds the application does not satisfy 
the criteria in paragraph (a) of this sec-
tion, the Regional Administrator may 
either: 

(1) Conditionally approve the applica-
tion if only minor changes are re-
quired, with grant conditions necessary 
to ensure compliance with the criteria, 
or 

(2) Disapprove the application in 
writing.

§ 35.512 Factors considered in deter-
mining award amount. 

(a) After approving an application 
under § 35.511, the Regional Adminis-
trator will consider such factors as the 
amount of funds available for award to 
Indian Tribes and Intertribal Con-
sortia, the extent to which the pro-
posed work plan is consistent with 
EPA guidance and mutually agreed 
upon priorities, and the anticipated 
cost of the work plan relative to the 
proposed work plan components to de-
termine the amount of funds to be 
awarded. 

(b) If the Regional Administrator 
finds that the requested level of fund-
ing is not justified, the Regional Ad-
ministrator will attempt to negotiate a 
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resolution of the issues with the appli-
cant before determining the award 
amount.

§ 35.513 Reimbursement for pre-award 
costs. 

(a) Notwithstanding the require-
ments of 40 CFR 31.23(a) (Period of 
availability of funds ), and OMB cost 
principles, EPA may reimburse recipi-
ents for pre-award costs incurred from 
the beginning of the funding period es-
tablished in the grant agreement if 
such costs would have been allowable if 
incurred after the award. Such costs 
must be specifically identified in the 
grant application EPA approves. 

(b) The applicant incurs pre-award 
costs at its own risk. EPA is under no 
obligation to reimburse such costs un-
less they are included in an approved 
grant application.

POST-AWARD REQUIREMENTS

§ 35.514 Amendments and other 
changes. 

The provisions of 40 CFR 31.30 do not 
apply to environmental program grants 
awarded under this subpart. The fol-
lowing provisions govern amendments 
and other changes to grant work plans 
and budgets after the work plan is ne-
gotiated and a grant awarded. 

(a) Changes requiring prior approval. 
The recipient needs the Regional Ad-
ministrator’s prior written approval to 
make significant post-award changes 
to work plan commitments. EPA, in 
consultation with the recipient, will 
document approval of these changes in-
cluding budgeted amounts associated 
with the revisions. 

(b) Changes requiring approval. Recipi-
ents must request, in writing, grant 
amendments for changes requiring in-
creases in environmental program 
grant amounts and extensions of the 
funding period. Recipients may begin 
implementing a change before the 
amendment has been approved by EPA, 
but do so at their own risk. If EPA ap-
proves the change, EPA will issue a 
grant amendment. EPA will notify the 
recipient in writing if the change is 
disapproved. 

(c) Changes not requiring approval. 
Other than those situations described 
in paragraphs (a) and (b) of this sec-

tion, recipients do not need to obtain 
approval for changes, including 
changes in grant work plans, budgets, 
or other parts of grant agreements, un-
less the Regional Administrator deter-
mines approval requirements should be 
imposed on a specific recipient for a 
specified period of time. 

(d) Office of Management and Budget 
(OMB) cost principles. The Regional Ad-
ministrator may waive, in writing, ap-
proval requirements for specific recipi-
ents and costs contained in OMB cost 
principles. 

(e) Changes in consolidated grants. Re-
cipients of consolidated grants under 
§ 35.509 may not transfer funds among 
environmental programs. 

(f) Subgrants. Subgrantees must re-
quest required approvals in writing 
from the recipient and the recipient 
shall approve or disapprove the request 
in writing. A recipient will not approve 
any work plan or budget revision which 
is inconsistent with the purpose or 
terms and conditions of the federal 
grant to the recipient. If the revision 
requested by the subgrantee would re-
sult in a significant change to the re-
cipient’s approved grant which requires 
EPA approval, the recipient will obtain 
EPA’s approval before approving the 
subgrantee’s request.

§ 35.515 Evaluation of performance. 
(a) Joint evaluation process. The appli-

cant and the Regional Administrator 
will develop a process for jointly evalu-
ating and reporting progress and ac-
complishments under the work plan 
(see section 35.507(b)(2)(iv)). A descrip-
tion of the evaluation process and re-
porting schedule must be included in 
the work plan. The schedule must re-
quire the recipient to report at least 
annually and must satisfy the require-
ments for progress reporting under 40 
CFR 31.40(b). 

(b) Elements of the evaluation process. 
The evaluation process must provide 
for: 

(1) A discussion of accomplishments 
as measured against work plan com-
mitments; 

(2) A discussion of the cumulative ef-
fectiveness of the work performed 
under all work plan components; 

(3) A discussion of existing and po-
tential problem areas; and 
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(4) Suggestions for improvement, in-
cluding, where feasible, schedules for 
making improvements. 

(c) Resolution of issues. If the joint 
evaluation reveals that the recipient 
has not made sufficient progress under 
the work plan, the Regional Adminis-
trator and the recipient will negotiate 
a resolution that addresses the issues. 
If the issues cannot be resolved 
through negotiation, the Regional Ad-
ministrator may take appropriate 
measures under 40 CFR 31.43. The re-
cipient may request review of the Re-
gional Administrator’s decision under 
the dispute processes in 40 CFR 31.70. 

(d) Evaluation reports. The Regional 
Administrator will ensure that the re-
quired evaluations are performed ac-
cording to the negotiated schedule and 
that copies of evaluation reports are 
placed in the official files and provided 
to the recipient.

§ 35.516 Direct implementation. 
If funds for an environmental pro-

gram remain after Tribal and Inter-
tribal Consortia environmental pro-
gram grants for that program have 
been awarded or because no grants 
were awarded, the Regional Adminis-
trator may, subject to any limitations 
contained in appropriation acts, use all 
or part of the funds to support a federal 
program required by law in the absence 
of an acceptable Tribal program.

§ 35.517 Unused funds. 
If funds for an environmental pro-

gram remain after Tribal and Inter-
tribal Consortia grants for that pro-
gram have been awarded or because no 
grants were awarded, and the Regional 
Administrator does not use the funds 
under § 35.516 of this subpart, the Re-
gional Administrator may award the 
funds to any eligible Indian Tribe or 
Intertribal Consortium in the region 
(including a Tribe or Intertribal Con-
sortium that has already received 
funds) for the same environmental pro-
gram or for a Performance Partnership 
Grant, subject to any limitations in ap-
propriation acts.

§ 35.518 Unexpended balances. 
Subject to any relevant provisions of 

law, if a recipient’s final Financial Sta-
tus Report shows unexpended balances, 

the Regional Administrator will 
deobligate the unexpended balances 
and make them available, either to the 
same recipient or other Tribes or Inter-
tribal Consortia in the region, for envi-
ronmental program grants.

PERFORMANCE PARTNERSHIP GRANTS

§ 35.530 Purpose of Performance Part-
nership Grants. 

(a) Purpose of section. Sections 35.530 
through 35.538 govern Performance 
Partnership Grants to Tribes and 
Intertribal Consortia authorized in the 
Omnibus Consolidated Rescissions and 
Appropriations Act of 1996 (Pub. L. 104–
134; 110 Stat. 1321, 1321–299 (1996)) and 
Departments of Veterans Affairs and 
Housing and Urban Development, and 
Independent Agencies Appropriations 
Act, 1998 (Pub. L. 105–65; 111 Stat. 1344, 
1373 (1997)). 

(b) Purpose of program. Performance 
Partnership Grants enable Tribes and 
Intertribal Consortia to combine funds 
from more than one environmental 
program grant into a single grant with 
a single budget. Recipients do not need 
to account for Performance Partner-
ship Grant funds in accordance with 
the funds’ original environmental pro-
gram sources; they need only account 
for total Performance Partnership 
Grant expenditures. Subject to the re-
quirements of this subpart, the Per-
formance Partnership Grant program 
is designed to: 

(1) Strengthen partnerships between 
EPA and Tribes and Intertribal Con-
sortia through joint planning and pri-
ority setting and better deployment of 
resources; 

(2) Provide Tribes and Intertribal 
Consortia with flexibility to direct re-
sources where they are most needed to 
address environmental and public 
health priorities; 

(3) Link program activities more ef-
fectively with environmental and pub-
lic health goals and program outcomes; 

(4) Foster development and imple-
mentation of innovative approaches, 
such as pollution prevention, eco-
system management, and community-
based environmental protection strate-
gies; and 

(5) Provide savings by streamlining 
administrative requirements.
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§ 35.532 Requirements summary. 

(a) Applicants and recipients of Per-
formance Partnership Grants must 
meet: 

(1) The requirements in §§ 35.500 to 
35.518 of this subpart which apply to all 
environmental program grants, includ-
ing Performance Partnership Grants; 
and 

(2) The requirements in §§ 35.530 to 
35.538 of this subpart which apply only 
to Performance Partnership Grants. 

(b) In order to include funds from an 
environmental program grant listed in 
§ 35.501(a) of this subpart in a Perform-
ance Partnership Grant, applicants 
must meet the requirements for award 
of each environmental program from 
which funds are included in the Per-
formance Partnership Grant, except 
the requirements at §§ 35.548(c), 
35.638(b) and (c), 35.691, and 35.708 (c), 
(d), (e), and (g). These requirements 
can be found in this regulation begin-
ning at § 35.540. If the applicant is an 
Intertribal Consortium, each Tribe 
that is a member of the Consortium 
must meet the requirements. 

(3) Apply for the environmental pro-
gram grant. 

(4) Obtain the Regional Administra-
tor’s approval of the application for 
that grant. 

(c) If funds from an environmental 
program are not included in a Perform-
ance Partnership Grant, an applicant is 
not required to meet the eligibility re-
quirements for that environmental pro-
gram grant in order to carry out ac-
tivities eligible under that program as 
provided in § 35.535.

§ 35.533 Programs eligible for inclu-
sion. 

(a) Eligible programs. Except as pro-
vided in paragraph (b) of this section, 
the environmental program grants eli-
gible for inclusion in a Performance 
Partnership Grant are listed in 
§ 35.501(a)(2) through (9) of this subpart. 

(b) Changes in eligible programs. The 
Administrator may, in guidance or reg-
ulation, describe subsequent additions, 
deletions, or changes to the list of en-
vironmental programs eligible for in-
clusion in Performance Partnership 
Grants.

§ 35.534 Eligible recipients. 
(a) A Tribe or Intertribal Consortium 

is eligible for a Performance Partner-
ship Grant if the Tribe or each member 
of the Intertribal Consortium is eligi-
ble for, and the Tribe or Intertribal 
Consortium receives funding from, 
more than one of the environmental 
program grants listed in § 35.501(a) in 
accordance with the requirements for 
those environmental programs. 

(b) For grants to Tribes, a Tribal 
agency must be designated by a Tribal 
government or other authorized Tribal 
process to receive grants under each of 
the environmental programs to be com-
bined in the Performance Partnership 
Grant.

§ 35.535 Activities eligible for funding. 
(a) Delegated, approved, or authorized 

activities. A Tribe or Intertribal Consor-
tium may use Performance Partnership 
Grant funds to carry out EPA-dele-
gated, EPA-approved, or EPA-author-
ized activities, such as permitting and 
primary enforcement responsibility 
only if the Tribe or each member of the 
Intertribal Consortium receives from 
the Regional Administrator the delega-
tions, approvals, or authorizations to 
conduct such activities. 

(b) Other program activities. Except for 
the limitation in paragraph (a) of this 
section, a Tribe or Intertribal Consor-
tium may use Performance Partnership 
Grant funds for any activity that is eli-
gible under the environmental pro-
grams listed in § 35.501(a) of this sub-
part, as determined by the Regional 
Administrator. If an applicant proposes 
a Performance Partnership Grant work 
plan that differs significantly from any 
of the proposed work plans approved 
for funding that the applicant now pro-
poses to move into a Performance 
Partnership Grant, the Regional Ad-
ministrator must consult with the ap-
propriate National Program Managers 
before agreeing to the Performance 
Partnership Grant work plan. National 
Program Managers may expressly 
waive or modify this requirement for 
consultation in national program guid-
ance. National Program Managers also 
may define in national program guid-
ance ‘‘significant’’ differences from a 
work plan submitted with a Tribe’s or 
a Consortium’s application for funds.
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§ 35.536 Cost share requirements. 

(a) The Performance Partnership 
Grant cost share shall be the sum of 
the amounts required for each environ-
mental program grant included in the 
Performance Partnership Grant, as de-
termined in accordance with para-
graphs (b) and (c) of this section, unless 
waived under paragraph (d) of this sec-
tion. 

(b) For each environmental program 
grant included in the Performance 
Partnership Grant that has a cost 
share of five percent or less under the 
provisions of §§ 35.540 through 35.718, 
the required cost share shall be that 
identified in §§ 35.540 through 35.718 of 
this subpart. 

(c) For each environmental program 
grant included in the Performance 
Partnership Grant that has a cost 
share of greater than five percent 
under the provisions of §§ 35.540 through 
35.718 of this subpart, the required cost 
share shall be five percent of the allow-
able cost of the work plan budget for 
that program. However, after the first 
two years in which a Tribe or Inter-
tribal Consortium receives a Perform-
ance Partnership Grant, the Regional 
Administrator must determine through 
objective assessment whether the Tribe 
or the members of an Intertribal Con-
sortium meet socio-economic indica-
tors that demonstrate the ability of 
the Tribe or the Intertribal Consortium 
to provide a cost share greater than 
five percent. If the Regional Adminis-
trator determines that the Tribe or the 
members of Intertribal Consortium 
meets such indicators, then the Re-
gional Administrator shall increase the 
required cost share up to a maximum 
of 10 percent of the allowable cost of 
the work plan budget for each program 
with a cost share greater than five per-
cent. 

(d) The Regional Administrator may 
waive the cost share required under 
this section upon request of the Tribe 
or Intertribal Consortium, if, based on 
an objective assessment of socio-eco-
nomic indicators, the Regional Admin-
istrator determines that meeting the 
cost share would impose undue hard-
ship.

§ 35.537 Application requirements. 

An application for a Performance 
Partnership Grant must contain: 

(a) A list of the environmental pro-
grams and the amount of funds from 
each program to be combined in the 
Performance Partnership Grant; 

(b) A consolidated budget; 
(c) A consolidated work plan that ad-

dresses each program being combined 
in the grant and which meets the re-
quirements of § 35.507.

§ 35.538 Project period. 

If the projected completion date for a 
work plan commitment funded under 
an environmental program grant that 
is added to a Performance Partnership 
Grant extends beyond the end of the 
project period for the Performance 
Partnership Grant, the Regional Ad-
ministrator and the recipient will 
agree in writing as to how and when 
the work plan commitment will be 
completed.

INDIAN ENVIRONMENTAL GENERAL 
ASSISTANCE PROGRAM (GAP)

§ 35.540 Purpose. 

(a) Purpose of section. Sections 35.540 
through 35.547 govern grants to Tribes 
and Intertribal Consortia under the In-
dian Environmental General Assist-
ance Program Act of 1992 (42 U.S.C. 
4368b.) 

(b) Purpose of program. Indian Envi-
ronmental General Assistance Program 
grants are awarded to build capacity to 
administer environmental programs 
for Tribes by providing general assist-
ance to plan, develop, and establish en-
vironmental protection programs for 
Tribes.

§ 35.542 Definitions. [Reserved]

§ 35.543 Eligible recipients. 

The following entities are eligible to 
receive grants under this program: 

(a) Tribes and 
(b) Intertribal Consortia as provided 

in § 35.504.

§ 35.545 Eligible activities. 

Tribes and Intertribal Consortia may 
use General Assistance Program funds 
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for planning, developing, and estab-
lishing environmental protection pro-
grams and to develop and implement 
solid and hazardous waste programs for 
Tribes.

§ 35.548 Award limitations. 
(a) Each grant awarded under the 

General Assistance Program shall be 
not less than $75,000. This limitation 
does not apply to additional funds that 
may become available for award to the 
same Tribe or Intertribal Consortium. 

(b) The Regional Administrator shall 
not award a grant to a single Tribe or 
Intertribal Consortium of more than 10 
percent of the total annual funds ap-
propriated under the Act. 

(c) The project period of a General 
Assistance Program award may not ex-
ceed four years. 

(d) No award under this program 
shall result in reduction of total EPA 
grants for environmental programs to 
the recipient.

AIR POLLUTION CONTROL (SECTION 105)

§ 35.570 Purpose. 
(a) Purpose of section. Sections 35.570 

through 35.578 govern air pollution con-
trol grants to Tribes (as defined in sec-
tion 302(r) of the Clean Air Act (CAA)) 
authorized under sections 105 and 301(d) 
of the Act and Intertribal Consortia. 

(b) Purpose of program. Air pollution 
control grants are awarded to develop 
and administer programs that prevent 
and control air pollution or implement 
national air quality standards for air 
resources within the exterior bound-
aries of the reservation or other areas 
within the Tribe’s jurisdiction. 

(c) Associated program regulations. 
Refer to 40 CFR parts 49, 50, 51, 52, 58, 
60, 61, 62, and 81 for associated program 
regulations.

§ 35.572 Definitions. 
In addition to the definitions in 

§ 35.502, the following definitions apply 
to the Clean Air Act’s section 105 grant 
program: 

Nonrecurrent expenditures are those 
expenditures which are shown by the 
recipient to be of a nonrepetitive, un-
usual, or singular nature such as would 
not reasonably be expected to recur in 
the foreseeable future. Costs cat-

egorized as nonrecurrent must be ap-
proved in the grant agreement or an 
amendment thereto. 

Recurrent expenditures are those ex-
penses associated with the activities of 
a continuing environmental program. 
All expenditures are considered recur-
rent unless justified by the applicant 
as nonrecurrent and approved as such 
in the grant award or an amendment 
thereto.

§ 35.573 Eligible Tribe. 
(a) A Tribe is eligible to receive sec-

tion 105 financial assistance under 
§§ 35.570 through 35.578 if it has dem-
onstrated eligibility to be treated as a 
State under 40 CFR 49.6. An Intertribal 
Consortium consisting of Tribes that 
have demonstrated eligibility to be 
treated as States under 40 CFR 49.6 is 
also eligible for financial assistance. 

(b) Tribes that have not made a dem-
onstration under 40 CFR 49.6 and Inter-
tribal Consortia consisting of Tribes 
that have not demonstrated eligibility 
to be treated as States under 40 CFR 
49.6 are eligible for financial assistance 
under sections 105 and 302(b)(5) of the 
Clean Air Act.

§ 35.575 Maximum federal share. 
(a) For Tribes and Intertribal Con-

sortia eligible under § 35.573(a), the Re-
gional Administrator may provide fi-
nancial assistance in an amount up to 
95 percent of the approved costs of 
planning, developing, establishing, or 
improving an air pollution control pro-
gram, and up to 95 percent of the ap-
proved costs of maintaining that pro-
gram. After two years from the date of 
each Tribe’s or Intertribal Consor-
tium’s initial grant award, the Re-
gional Administrator will reduce the 
maximum federal share to 90 percent if 
the Regional Administrator determines 
that the Tribe or each member of the 
Intertribal Consortium meets certain 
economic indicators that would provide 
an objective assessment of the Tribe’s 
or each of the Intertribal Consortiums 
member’s ability to increase its share. 
For a Tribe or Intertribal Consortium 
eligible under § 35.573(a), the Regional 
Administrator may increase the max-
imum federal share if the Tribe or 
Intertribal Consortium can dem-
onstrate in writing to the satisfaction 
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of the Regional Administrator that fis-
cal circumstances within the Tribe or 
within the member Tribes of the Inter-
tribal Consortium are constrained to 
such an extent that fulfilling the 
match requirement would impose 
undue hardship. 

(b) For Tribes and Intertribal Con-
sortia eligible under § 35.573(b), the Re-
gional Administrator may provide fi-
nancial assistance in an amount up to 
60 percent of the approved costs of 
planning, developing, establishing, or 
improving an air pollution control pro-
gram, and up to 60 percent of the ap-
proved costs of maintaining that pro-
gram. 

(c) Revenue collected under a Tribal 
Title V operating permit program may 
not be used to meet the cost share re-
quirements of this section.

§ 35.576 Maintenance of effort. 
(a) For Tribes and Intertribal Con-

sortia that are eligible for financial as-
sistance under § 35.573(b) of this sub-
part, the Tribe or each of the Inter-
tribal Consortium’s members must ex-
pend annually, for recurrent Section 
105 program expenditures, an amount 
of non-federal funds at least equal to 
such expenditures during the preceding 
fiscal year. 

(1) In order to award grants in a 
timely manner each fiscal year, the Re-
gional Administrator shall compare a 
Tribe’s or each of the Intertribal Con-
sortium’s member’s proposed expendi-
ture level, as detailed in the grant ap-
plication, to its expenditure level in 
the second preceding fiscal year. When 
expenditure data for the preceding fis-
cal year is complete, the Regional Ad-
ministrator shall use this information 
to determine the Tribe’s or Intertribal 
Consortium’s compliance with its 
maintenance of effort requirement. 

(2) If expenditure data for the pre-
ceding fiscal year shows that a Tribe or 
Intertribal Consortium did not meet 
the requirements of paragraph (a) of 
this section, the Regional Adminis-
trator will take action to recover the 
grant funds for that year. 

(3) The Regional Administrator may 
grant an exception to § 35.576(a) if, after 
notice and opportunity for a public 
hearing, the Regional Administrator 
determines that a reduction in expendi-

tures is attributable to a non-selective 
reduction of all the Tribe’s or each of 
the Intertribal Consortium’s member’s 
programs. 

(b) For Tribes and Intertribal Con-
sortia that are eligible under § 35.573(b), 
the Regional Administrator will not 
award Section 105 funds unless the ap-
plicant provides assurance that the 
grant will not supplant non-federal 
funds that would otherwise be avail-
able for maintaining the Section 105 
program.

§ 35.578 Award limitation. 

The Regional Administrator will not 
disapprove an application for, or termi-
nate or annul an award of, financial as-
sistance under § 35.573 without prior no-
tice and opportunity for a public hear-
ing within the appropriate jurisdiction 
or, where more than one area is af-
fected, within one of the affected areas 
within the jurisdiction

WATER POLLUTION CONTROL (SECTIONS 
106 AND 518)

§ 35.580 Purpose. 

(a) Purpose of section. Sections 35.580 
through 35.588 govern water pollution 
control grants to eligible Tribes and 
Intertribal Consortia (as defined in 
§ 35.502) authorized under sections 106 
and 518 of the Clean Water Act. 

(b) Purpose of program. Water pollu-
tion control grants are awarded to as-
sist Tribes and Intertribal Consortia in 
administering programs for the preven-
tion, reduction, and elimination of 
water pollution, including programs for 
the development and implementation 
of ground-water protection strategies. 

(c) Associated program requirements. 
Program requirements for water qual-
ity planning and management activi-
ties are provided in 40 CFR part 130.

§ 35.582 Definitions. 

Federal Indian reservation. All land 
within the limits of any Indian reserva-
tion under the jurisdiction of the 
United States Government, notwith-
standing the issuance of any patent, 
and, including rights-of-way running 
through the reservation. 
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Tribe. Any Indian Tribe, band, group, 
or community recognized by the Sec-
retary of the Interior, exercising gov-
ernmental authority over a federal In-
dian reservation.

§ 35.583 Eligible recipients. 

A Tribe, including an Intertribal 
Consortium, is eligible to receive a sec-
tion 106 grant if EPA determines that 
the Indian Tribe or each member of the 
Intertribal Consortium meets the re-
quirements for treatment in a manner 
similar to a State under section 518(e) 
of the Clean Water Act (see 40 CFR 
130.6(d)).

§ 35.585 Maximum federal share. 

(a) The Regional Administrator may 
provide up to 95 percent of the ap-
proved work plan costs for Tribes or 
Intertribal Consortia establishing a 
section 106 program. Work plan costs 
include costs of planning, developing, 
establishing, improving or maintaining 
a water pollution control program. 

(b) The Regional Administrator may 
increase the maximum federal share if 
the Tribe or Intertribal Consortium 
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within 
the Tribe or within each Tribe that is 
a member of an Intertribal Consortium 
are constrained to such an extent that 
fulfilling the match requirement would 
impose undue hardship.

§ 35.588 Award limitations. 

(a) The Regional Administrator will 
only award section 106 funds to a Tribe 
or Intertribal Consortium if: 

(1) All monitoring and analysis ac-
tivities performed by the Tribe or 
Intertribal Consortium meets the ap-
plicable quality assurance and quality 
control requirements in 40 CFR 31.45. 

(2) The Tribe or each member of the 
Intertribal Consortium has emergency 
power authority comparable to that in 
section 504 of the Clean Water Act and 
adequate contingency plans to imple-
ment such authority. 

(3) EPA has not assumed enforcement 
as defined in section 309(a)(2) of the 
Clean Water Act in the Tribe’s or any 
Intertribal Consortium member’s juris-
diction. 

(4) The Tribe or Intertribal Consor-
tium agrees to include a discussion of 
how the work performed under section 
106 addressed water quality problems 
on Tribal lands in the annual report re-
quired under § 35.515(d). 

(5) After an initial award of section 
106 funds, the Tribe or Intertribal Con-
sortium shows satisfactory progress in 
meeting its negotiated work plan com-
mitments. 

(b) A Tribe or Intertribal Consortium 
is eligible to receive a section 106 grant 
or section 106 grant funds even if the 
Tribe or each of the members of an 
Intertribal Consortium does not meet 
the requirements of section 106(e)(1) 
and 106(f)(1) of the Clean Water Act.

WATER QUALITY COOPERATIVE 
AGREEMENTS (SECTION 104(B)(3))

§ 35.600 Purpose. 
(a) Purpose of section. Sections 35.600 

through 35.604 govern Water Quality 
Cooperative Agreements to Tribes and 
Intertribal Consortia authorized under 
section 104(b)(3) of the Clean Water 
Act. These sections do not govern 
Water Quality Cooperative Agreements 
under section 104(b)(3) to organizations 
that do not meet the definitions of 
Tribe or Intertribal Consortium in 
§ 35.502; such cooperative agreements 
generally are subject to the uniform 
administrative requirements for grants 
at 40 CFR part 30. 

(b) Purpose of program. EPA awards 
Water Quality Cooperative Agreements 
for investigations, experiments, train-
ing, demonstrations, surveys, and stud-
ies relating to the causes, effects, ex-
tent, prevention, reduction, and elimi-
nation of water pollution. EPA issues 
guidance each year advising EPA re-
gions and headquarters regarding ap-
propriate priorities for funding for this 
program. This guidance may include 
such focus areas as National Pollutant 
Discharge Elimination System water-
shed permitting, urban wet weather 
programs, or innovative pretreatment 
programs and biosolids projects.

§ 35.603 Competitive process. 
EPA will award water quality cooper-

ative agreement funds through a com-
petitive process in accordance with na-
tional program guidance. After the 
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competitive process is complete, the 
recipient can, at its discretion, accept 
the award as a separate cooperative 
agreement or add the funds to a Per-
formance Partnership Grant. If the re-
cipient chooses to add the funds to a 
Performance Partnership Grant, the 
water quality work plan commitments 
must be included in the Performance 
Partnership Grant work plan.

§ 35.604 Maximum federal share. 

The Regional Administrator may 
provide up to 100 percent of approved 
work plan costs.

WETLANDS DEVELOPMENT GRANT 
PROGRAM (SECTION 104(B)(3))

§ 35.610 Purpose. 

(a) Purpose of section. Sections 35.610 
through 35.615 govern wetlands devel-
opment grants to Tribes and Inter-
tribal Consortia under section 104(b)(3) 
of the Clean Water Act. These sections 
do not govern wetlands development 
grants under section 104(b)(3) to organi-
zations that do not meet the defini-
tions of Tribe or Intertribal Consor-
tium in § 35.502; such grants generally 
are subject to the uniform administra-
tive requirements for grants at 40 CFR 
part 30. 

(b) Purpose of program. EPA awards 
wetlands development grants to assist 
in the development of new, or the re-
finement of existing, wetlands protec-
tion and management programs.

§ 35.613 Competitive process. 

Wetlands development grants are 
awarded on a competitive basis. EPA 
annually establishes a deadline for re-
ceipt of grant applications. EPA re-
views applications and decides which 
grant projects to fund based on criteria 
established by EPA. After the competi-
tive process is complete, the recipient 
can, at its discretion, accept the award 
as a wetlands development program 
grant or add the funds to a Perform-
ance Partnership Grant. If the recipi-
ent chooses to add the funds to a Per-
formance Partnership Grant, the wet-
lands development program work plan 
commitments must be included in the 
Performance Partnership Grant work 
plan.

§ 35.615 Maximum federal share. 
EPA may provide up to 75 percent of 

the approved work plan costs for the 
development or refinement of a wet-
lands protection and management pro-
gram.

NONPOINT SOURCE MANAGEMENT GRANTS 
(SECTIONS 319(H) AND 518(F))

§ 35.630 Purpose. 
(a) Purpose of section. Sections 35.630 

through 35.638 govern nonpoint source 
management grants to eligible Tribes 
and Intertribal Consortia under sec-
tions 319(h) and 518(f) of the Clean 
Water Act. 

(b) Purpose of program. Nonpoint 
source management grants may be 
awarded for the implementation of 
EPA-approved nonpoint source man-
agement programs, including ground-
water quality protection activities 
that will advance the approved 
nonpoint source management program.

§ 35.632 Definition. 
Tribe. Any Indian Tribe, band, group, 

or community recognized by the Sec-
retary of the Interior and exercising 
governmental authority over a federal 
Indian reservation.

§ 35.633 Eligibility requirements. 
A Tribe or Intertribal Consortium is 

eligible to receive a Nonpoint Source 
Management grant if EPA has deter-
mined that the Tribe or each member 
of the Intertribal Consortium meets 
the requirements for treatment in a 
manner similar to a State under sec-
tion 518(e) of the Clean Water Act (see 
40 CFR 130.6(d)).

§ 35.635 Maximum federal share. 
(a) The Regional Administrator may 

provide up to 60 percent of the ap-
proved work plan costs in any fiscal 
year. The non-federal share of costs 
must be provided from non-federal 
sources. 

(b) The Regional Administrator may 
increase the maximum federal share if 
the Tribe or Intertribal Consortium 
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within 
the Tribe or within each Tribe that is 
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a member of the Intertribal Consor-
tium are constrained to such an extent 
that fulfilling the match requirement 
would impose undue hardship. In no 
case shall the federal share be greater 
than 90 percent.

§ 35.636 Maintenance of effort. 
To receive funds under section 319 in 

any fiscal year, a Tribe or each mem-
ber of an Intertribal Consortium must 
agree that the Tribe or each member of 
the Intertribal Consortium will main-
tain its aggregate expenditures from 
all other sources for programs for con-
trolling nonpoint source pollution and 
improving the quality of the Tribe’s or 
the Intertribal Consortium’s members’ 
waters at or above the average level of 
such expenditures in Fiscal Years 1985 
and 1986.

§ 35.638 Award limitations. 
(a) Available funds. EPA may use no 

more than the amount authorized 
under the Clean Water Act section 319 
and 518(f) for making grants to Tribes 
or Intertribal Consortia. 

(b) Financial assistance to persons. 
Tribes or Intertribal Consortia may use 
funds for financial assistance to per-
sons only to the extent that such as-
sistance is related to the cost of dem-
onstration projects. 

(c) Administrative costs. Administra-
tive costs in the form of salaries, over-
head, or indirect costs for services pro-
vided and charged against activities 
and programs carried out with these 
funds shall not exceed 10 percent of the 
funds the Tribe or Intertribal Consor-
tium receives in any fiscal year. The 
cost of implementing enforcement and 
regulatory activities, education, train-
ing, technical assistance, demonstra-
tion projects, and technology transfer 
programs are not subject to this limi-
tation. 

(d) The Regional Administrator will 
not award section 319(h) funds to any 
Tribe or Intertribal Consortium unless: 

(1) Approved assessment report. EPA 
has approved the Tribe’s or each mem-
ber of the Intertribal Consortium’s As-
sessment Report on nonpoint sources, 
prepared in accordance with section 
319(a) of the Act; 

(2) Approved Tribe or Intertribal Con-
sortium management program. EPA has 

approved the Tribes’s or each member 
of the Intertribal Consortium’s man-
agement program for nonpoint sources, 
prepared in accordance with section 
319(b) of the Act; 

(3) Progress on reducing pollutant load-
ings. The Regional Administrator de-
termines, for a Tribe or Intertribal 
Consortium that received a section 319 
funds in the preceding fiscal year, that 
the Tribe or each member of the Inter-
tribal Consortium made satisfactory 
progress in meeting its schedule for 
achieving implementation of best man-
agement practices to reduce pollutant 
loadings from categories of nonpoint 
sources, or particular nonpoint 
sources, designated in the Tribe’s or 
each Consortium member’s manage-
ment program. The Tribe or each mem-
ber of the Intertribal Consortium must 
develop this schedule in accordance 
with section 319(b)(2) of the Act; 

(4) Activity and output descriptions. 
The work plan briefly describes each 
significant category of nonpoint source 
activity and the work plan commit-
ments to be produced for each cat-
egory; and 

(5) Significant watershed projects. For 
watershed projects whose costs exceed 
$50,000, the work plan contains: 

(i) A brief synopsis of the watershed 
implementation plan outlining the 
problems to be addressed; 

(ii) The project’s goals and objec-
tives; and 

(iii) The performance measures and 
environmental indicators that will be 
used to evaluate the results of the 
project.

PESTICIDE COOPERATIVE ENFORCEMENT 
(SECTION 23(A)(1))

§ 35.640 Purpose. 

(a) Purpose of section. Sections 35.640 
through 35.645 govern cooperative 
agreements to Tribes and Intertribal 
Consortia authorized under section 
23(a)(1) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act for pes-
ticide enforcement. 

(b) Purpose of program. Cooperative 
agreements are awarded to assist 
Tribes and Intertribal Consortia in im-
plementing pesticide enforcement pro-
grams. 
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(c) Associated program regulations. 
Refer to 19 CFR part 12 and 40 CFR 
parts 150 through 189 for associated 
regulations.

§ 35.641 Eligible recipients. 
Eligible recipients of pesticide en-

forcement cooperative agreements are 
Tribes and Intertribal Consortia.

§ 35.642 Maximum federal share. 
The Regional Administrator may 

provide up to 100 percent of the ap-
proved work plan costs.

§ 35.645 Basis for allotment. 
The Administrator allots pesticide 

enforcement cooperative agreement 
funds to each regional office. Regional 
offices award funds to Tribes and Inter-
tribal Consortia based on their pro-
grammatic needs and applicable EPA 
guidance.

PESTICIDE APPLICATOR CERTIFICATION 
AND TRAINING (SECTION 23(A)(2))

§ 35.646 Purpose. 
(a) Purpose of section. Sections 35.646 

through 35.649 govern pesticide appli-
cator certification and training grants 
to Tribes and Intertribal Consortia 
under section 23(a)(2) of the Federal In-
secticide, Fungicide, and Rodenticide 
Act. 

(b) Purpose of program. Pesticide ap-
plicator certification and training 
grants are awarded to train and certify 
restricted use pesticide applicators. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR parts 162, 170, and 171.

§ 35.649 Maximum federal share. 
The Regional Administrator may 

provide up to 50 percent of the ap-
proved work plan costs.

PESTICIDE PROGRAM IMPLEMENTATION 
(SECTION 23(A)(1))

§ 35.650 Purpose. 
(a) Purpose of section. Sections 35.650 

through 35.659 govern Pesticide Pro-
gram Implementation cooperative 
agreements to Tribes and Intertribal 
Consortia under section 23(a)(1) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act. 

(b) Purpose of program. Cooperative 
agreements are awarded to assist 
Tribes and Intertribal Consortia to de-
velop and implement pesticide pro-
grams, including programs that protect 
workers, ground water, and endangered 
species from pesticide risks and other 
pesticide management programs des-
ignated by the Administrator. 

(c) Program regulations. Refer to 40 
CFR parts 150 through 189 and 19 CFR 
part 12 for associated regulations.

§ 35.653 Eligible recipients. 

Eligible recipients of pesticide pro-
gram implementation cooperative 
agreements are Tribes and Intertribal 
Consortia.

§ 35.655 Basis for allotment. 

The Administrator allots pesticide 
program implementation cooperative 
agreement funds to each Regional Of-
fice. Regional Offices award funds to 
Tribes and Intertribal Consortia based 
on their programmatic needs and appli-
cable EPA guidance.

§ 35.659 Maximum federal share. 

The Regional Administrator may 
provide up to 100 percent of the ap-
proved work plan costs.

POLLUTION PREVENTION GRANTS 
(SECTION 6605)

§ 35.660 Purpose. 

(a) Purpose of section. Sections 35.660 
through 35.669 govern grants to Tribes 
and Intertribal Consortia under section 
6605 of the Pollution Prevention Act. 

(b) Purpose of program. Pollution Pre-
vention Grants are awarded to promote 
the use of source reduction techniques 
by businesses.

§ 35.661 Competitive process. 

EPA Regions award Pollution Pre-
vention Grant funds to Tribes and 
Intertribal Consortia through a com-
petitive process in accordance with 
EPA guidance. When evaluating a 
Tribe’s or Intertribal Consortium’s ap-
plication, EPA must consider, among 
other criteria, whether the proposed 
program would: 
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(a) Make specific technical assistance 
available to businesses seeking infor-
mation about source reduction oppor-
tunities, including funding for experts 
to provide onsite technical advice to 
businesses seeking assistance in the de-
velopment of source reduction plans; 

(b) Target assistance to businesses 
for whom lack of information is an im-
pediment to source reduction; and 

(c) Provide training in source reduc-
tion techniques. Such training may be 
provided through local engineering 
schools or other appropriate means.

§ 35.662 Definitions. 

The following definition applies to 
the Pollution Prevention Grant pro-
gram and to §§ 35.660 through 35.669: 

(a) Pollution prevention/source re-
duction is any practice that: 

(1) Reduces the amount of any haz-
ardous substance, pollutant, or con-
taminant entering any waste stream or 
otherwise released into the environ-
ment (including fugitive emissions) 
prior to recycling, treatment, or dis-
posal; 

(2) Reduces the hazards to public 
health and the environment associated 
with the release of such substances, 
pollutants, or contaminants; or 

(3) Reduces or eliminates the cre-
ation of pollutants through: 

(i) Increased efficiency in the use of 
raw materials, energy, water, or other 
resources; or 

(ii) Protection of national resources 
by conservation. 

(b) Pollution prevention/source re-
duction does not include any practice 
which alters the physical, chemical, or 
biological characteristics or the vol-
ume of a hazardous substance, pollut-
ant, or contaminant through a process 
or activity which itself is not integral 
to and necessary for the production of 
a product or the providing of a service.

§ 35.663 Eligible recipients. 

(a) The Regional Administrator will 
treat a Tribe or Intertribal Consortium 
as eligible to apply for a Pollution Pre-
vention Grant if the Tribe or each 
member of the Intertribal Consortium: 

(1) Is recognized by the Secretary of 
the Interior; 

(2) Has an existing government exer-
cising substantial governmental duties 
and powers; 

(3) Has adequate authority to carry 
out the grant activities; and 

(4) Is reasonably expected to be capa-
ble, in the Regional Administrator’s 
judgment, of administering the grant 
program. 

(b) If the Administrator has pre-
viously determined that an Indian 
Tribe has met the prerequisites in 
paragraphs (a)(1) and (2) of this section 
for another EPA program, the Tribe 
need provide only that information 
unique to the Pollution Prevention 
Grants program required by paragraphs 
(b)(3) and (4) of this section.

§ 35.668 Award limitation. 

If the Pollution Prevention Grant 
funds are included in a Performance 
Partnership Grant, the Pollution Pre-
vention work plan commitments must 
be included in the Performance Part-
nership Grant work plan.

§ 35.669 Maximum federal share. 

The federal share for Pollution Pre-
vention Grants will not exceed 50 per-
cent of the allowable Tribe and Inter-
tribal Consortium Pollution Preven-
tion project cost.

PUBLIC WATER SYSTEM SUPERVISION 
(SECTION 1443(A) AND SECTION 1451)

§ 35.670 Purpose. 

(a) Purpose of section. Sections 35. 670 
through 35.678 govern public water sys-
tem supervision grants to Tribes and 
Intertribal Consortia authorized under 
sections 1443(a) and 1451 of the Safe 
Drinking Water Act. 

(b) Purpose of program. Public water 
system supervision grants are awarded 
to carry out public water system super-
vision programs including implementa-
tion and enforcement of the require-
ments of the Act that apply to public 
water systems. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR parts 141, 142, and 143.
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§ 35.672 Definition. 

Tribe. Any Indian Tribe having a fed-
erally recognized governing body car-
rying out substantial governmental du-
ties and powers over any area.

§ 35.673 Annual amount reserved by 
EPA. 

Each year, EPA shall reserve up to 
seven percent of the public water sys-
tem supervision funds for grants to 
Tribes and Intertribal Consortia under 
section 1443(a).

§ 35.675 Maximum federal share. 

(a) The Regional Administrator may 
provide up to 75 percent of the ap-
proved work plan costs. 

(b) The Regional Administrator may 
increase the maximum federal share if 
the Tribe or Intertribal Consortium 
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within 
the Tribe or Consortium are con-
strained to such an extent that ful-
filling the match requirement would 
impose undue hardship, except that the 
federal share shall not be greater than 
90 percent.

§ 35.676 Eligible recipients. 

A Tribe or Intertribal Consortium is 
eligible to apply for a public water sys-
tem supervision grant if the Tribe or 
each member of the Intertribal Consor-
tium meets the following criteria: 

(a) The Tribe or each member of the 
Intertribal Consortium is recognized by 
the Secretary of the Interior; 

(b) The Tribe or each member of the 
Intertribal Consortium has a governing 
body carrying out substantial govern-
mental duties and powers over any 
area; 

(c) The functions to be exercised 
under the grant are within the area of 
the Tribal government’s jurisdiction; 
and 

(d) The Tribe or each member of the 
Intertribal Consortium is reasonably 
expected to be capable, in the Regional 
Administrator’s judgment, of carrying 
out the functions to be exercised under 
the grant.

§ 35.678 Award limitations. 

(a) Initial grant. The Regional Admin-
istrator will not make an initial award 
unless the Tribe or each member of the 
Intertribal Consortium has: 

(1) Met the requirements of § 35.676 
(Eligible recipients); 

(2) Established an approved public 
water system supervision program or 
agrees to establish an approvable pro-
gram within three years of the initial 
award and assumed primary enforce-
ment responsibility within this period; 
and 

(3) Agreed to use at least one year of 
the grant funding to demonstrate pro-
gram capability to implement the re-
quirements found in 40 CFR 142.10. 

(b) Subsequent grants. The Regional 
Administrator will not make a subse-
quent grant, after the initial award, 
unless the Tribe or each member of the 
Intertribal Consortia can demonstrate 
reasonable progress towards assuming 
primary enforcement responsibility 
within the three-year period after ini-
tial award. After the three-year period 
expires, the Regional Administrator 
will not award section 1443(a) funds to 
an Indian Tribe or Intertribal Consor-
tium unless the Tribe or each member 
of the Intertribal Consortia has as-
sumed primary enforcement responsi-
bility for the public water system su-
pervision program.

UNDERGROUND WATER SOURCE 
PROTECTION (SECTION 1443(B))

§ 35.680 Purpose. 

(a) Purpose of section. Sections 35.680 
through 35.688 govern underground 
water source protection grants to 
Tribes and Intertribal Consortia under 
section 1443(b) of the Safe Drinking 
Water Act. 

(b) Purpose of program. The Under-
ground Water Source Protection grants 
are awarded to carry out underground 
water source protection programs. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR parts 124, 144, 145, 146, and 
147.
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§ 35.682 Definition. 

Tribe. Any Indian Tribe having a fed-
erally recognized governing body car-
rying out substantial governmental du-
ties and powers over any area.

§ 35.683 Annual amount reserved by 
EPA. 

EPA shall reserve up to five percent 
of the underground water source pro-
tection funds each year for under-
ground water source protection grants 
to Tribes under section 1443(b) of the 
Safe Drinking Water Act.

§ 35.685 Maximum federal share. 

(a) The Regional Administrator may 
provide up to 75 percent of the ap-
proved work plan costs. 

(b) The Regional Administrator may 
increase the maximum federal share if 
the Tribe or Intertribal Consortium 
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within 
the Tribe or Consortium are con-
strained to such an extent that ful-
filling the match requirement would 
impose undue hardship, except that the 
federal share shall not be greater than 
90 percent.

§ 35.686 Eligible recipients. 

A Tribe or Intertribal Consortium is 
eligible to apply for an underground 
water source protection grant if the 
Tribe or each member of the Inter-
tribal Consortium meets the following 
criteria: 

(a) The Tribe or each member of the 
Intertribal Consortium is recognized by 
the Secretary of the Interior; 

(b) The Tribe or each member of the 
Intertribal Consortium has a governing 
body carrying out substantial govern-
mental duties and powers over any 
area; 

(c) The functions to be exercised 
under the grant are within the area of 
the Tribal government’s jurisdiction; 
and 

(d) The Tribe or each member of the 
Intertribal Consortium is reasonably 
expected to be capable, in the Regional 
Administrator’s judgment, of carrying 
out the functions to be exercised under 
the grant.

§ 35.688 Award limitations. 
(a) Initial grants. The Regional Ad-

ministrator will not make an initial 
award unless the Tribe or each member 
of the Intertribal Consortium has: 

(1) Met the requirements of § 35.676 
(Eligible recipients); and 

(2) Established an approved under-
ground water source protection pro-
gram or agrees to establish an approv-
able program within four years of the 
initial award. 

(b) Subsequent grants. The Regional 
Administrator will not make a subse-
quent grant, after the initial award, 
unless the Tribe can demonstrate rea-
sonable progress towards assuming pri-
mary enforcement responsibility with-
in the four-year period after initial 
award. After the four-year period ex-
pires, the Regional Administrator shall 
not award section 1443(b) funds to an 
Indian Tribe unless the Tribe has as-
sumed primary enforcement responsi-
bility for the underground water source 
protection program.

LEAD-BASED PAINT PROGRAM (SECTION 
404(G))

§ 35.690 Purpose. 
(a) Purpose of section. Sections 35.690 

through 35.693 govern grants to Tribes 
and Intertribal Consortia under section 
404(g) for the Toxic Substances Control 
Act . 

(b) Purpose of program. Lead-Based 
Paint Program grants are awarded to 
develop and carry out authorized pro-
grams to ensure that individuals em-
ployed in lead-based paint activities 
are properly trained; that training pro-
grams are accredited; and that contrac-
tors employed in such activities are 
certified. 

(c) Associated program regulations. As-
sociated program regulations are found 
in 40 CFR part 745.

§ 35.691 Funding coordination. 
Recipients must use the Lead-Based 

Paint program funding in a way that 
complements any related assistance 
they receive from other federal sources 
for lead-based paint activities.

§ 35.693 Eligible recipients. 
(a) The Regional Administrator will 

treat a Tribe or Intertribal Consortium 
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as eligible to apply for a Lead-Based 
Paint Program grant if the Tribe or 
each member of the Intertribal Consor-
tium: 

(1) Is recognized by the Secretary of 
the Interior; 

(2) Has an existing government exer-
cising substantial governmental duties 
and powers; 

(3) Has adequate authority to carry 
out the grant activities; and 

(4) Is reasonably expected to be capa-
ble, in the Regional Administrator’s 
judgment, of administering the grant 
program. 

(b) If the Administrator has pre-
viously determined that an Indian 
Tribe has met the prerequisites in 
paragraphs (a)(1) and (2) of this section 
for another EPA program, the Tribe 
need provide only that information 
unique to the Lead-Based Paint Pro-
gram required by paragraphs (b)(3) and 
(4) of this section.

INDOOR RADON GRANTS (SECTION 306)

§ 35.700 Purpose. 
(a) Purpose of section. Sections 35.700 

through 35.708 govern Indoor Radon 
Grants to Tribes and Intertribal Con-
sortia under section 306 of the Toxic 
Substances Control Act. 

(b) Purpose of program. (1) Indoor 
Radon Grants are awarded to assist 
Tribes and Intertribal Consortia with 
the development and implementation 
of programs that assess and mitigate 
radon and that aim at reducing radon 
health risks. Indoor Radon Grant funds 
may be used for the following eligible 
activities. 

(i) Survey of radon levels, including 
special surveys of geographic areas or 
classes of buildings (such as public 
buildings, school buildings, high-risk 
residential construction types); 

(ii) Development of public informa-
tion and education materials con-
cerning radon assessment, mitigation, 
and control programs; 

(iii) Implementation of programs to 
control radon on existing and new 
structures; 

(iv) Purchase, by the Tribe or Inter-
tribal Consortium of radon measure-
ment equipment and devices; 

(v) Purchase and maintenance of ana-
lytical equipment connected to radon 

measurement and analysis, including 
costs of calibration of such equipment; 

(vi) Payment of costs of Environ-
mental Protection Agency-approved 
training programs related to radon for 
permanent Tribal employees; 

(vii) Payment of general overhead 
and program administration costs; 

(viii) Development of a data storage 
and management system for informa-
tion concerning radon occurrence, lev-
els, and programs; 

(ix) Payment of costs of demonstra-
tion of radon mitigation methods and 
technologies as approved by EPA, in-
cluding Tribal and Intertribal Con-
sortia participation in the Environ-
mental Protection Agency Home Eval-
uation Program; and 

(x) A toll-free radon hotline to pro-
vide information and technical assist-
ance. 

(2) In implementing paragraphs 
(b)(1)(iv) and (ix) of this section, a 
Tribe or Intertribal Consortia should 
make every effort, consistent with the 
goals and successful operation of the 
Tribal Indoor Radon program, to give 
preference to low-income persons.

§ 35.702 Basis for allotment. 
(a) The Regional Administrator will 

allot Indoor Radon Grant funds based 
on the criteria in EPA guidance in ac-
cordance with section 306(d) and (e) of 
the Toxic Substances Control Act. 

(b) No Tribe or Intertribal Consor-
tium may receive an Indoor Radon 
Grant in excess of 10 percent of the 
total appropriated amount made avail-
able each fiscal year.

§ 35.703 Eligible recipients. 
(a) The Regional Administrator will 

treat a Tribe or Intertribal Consortium 
as eligible to apply for an Indoor Radon 
Grant if the Tribe or each member of 
the Intertribal Consortium: 

(1) Is recognized by the Secretary of 
the Interior; 

(2) Has an existing government exer-
cising substantial governmental duties 
and powers; 

(3) Has adequate authority to carry 
out the grant activities; and, 

(4) Is reasonably expected to be capa-
ble, in the Regional Administrator’s 
judgment, of administering the grant 
program. 
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(b) If the Administrator has pre-
viously determined that a Tribe has 
met the prerequisites in paragraphs 
(a)(1) and (2) of this section for another 
EPA program, the Tribe need provide 
only that information unique to the 
radon grant program required by para-
graphs (a)(3) and (4) of this section.

§ 35.705 Maximum federal share. 

The Regional Administrator may 
provide Tribes and Intertribal Con-
sortia up to 75 percent of the approved 
costs for the development and imple-
mentation of radon program activities 
incurred by the Tribe in the first year 
of a grant to the Tribe or Consortium; 
60 percent in the second year; and 50 
percent in the third and each year 
thereafter.

§ 35.708 Award limitations. 

(a) The Regional Administrator shall 
consult with the Tribal agency which 
has the primary responsibility for 
radon programs as designated by the 
affected Tribe before including Indoor 
Radon Grant funds in a Performance 
Partnership Grant with another Tribal 
agency. 

(b) No grant may be made in any fis-
cal year to a Tribe or Intertribal Con-
sortium which did not satisfactorily 
implement the activities funded by the 
most recent grant awarded to the Tribe 
or Intertribal Consortium for an Indoor 
Radon program. 

(c) The costs of radon measurement 
equipment or devices (see 
§ 35.820(b)(1)(iv)) and demonstration of 
radon mitigation, methods, and tech-
nologies (see § 35.820(b)(1)(ix)) shall not, 
in aggregate, exceed 50 percent of a 
Tribe’s or Intertribal Consortium’s 
radon grant award in a fiscal year. 

(d) The costs of general overhead and 
program administration (see 
§ 35.820(b)(1)(vii)) of an indoor radon 
grant shall not exceed 25 percent of the 
amount of a Tribe’s or Intertribal Con-
sortium’s Indoor Radon Grant in a fis-
cal year. 

(e) A Tribe or Intertribal Consortium 
may use funds for financial assistance 
to persons only to the extent such as-
sistance is related to demonstration 
projects or the purchase and analysis 
of radon measurement devices. 

(f) Recipients must provide the Re-
gional Administrator all radon-related 
information generated in its grant sup-
ported activities, including the results 
of radon surveys, mitigation dem-
onstration projects, and risk commu-
nication studies. 

(g) Recipients must maintain and 
make available to the public, a list of 
firms and individuals that have re-
ceived a passing rating under the EPA 
proficiency rating program under sec-
tion 305(a)(2) of the Act. 

(h) Funds appropriated for section 306 
may not be used to cover the costs of 
federal proficiency rating programs 
under section 305(a)(2) of the Act. 
Funds appropriated for section 306 and 
grants awarded under section 306 may 
be used to cover the costs of the Tribal 
proficiency rating programs.

TOXIC SUBSTANCES COMPLIANCE 
MONITORING (SECTION 28)

§ 35.710 Purpose. 

(a) Purpose of section. Sections 35.710 
through 35.715 govern Toxic Substances 
Compliance Monitoring grants to 
Tribes and Intertribal Consortia under 
section 28 of the Toxic Substances Con-
trol Act. 

(b) Purpose of program. Toxic Sub-
stances Compliance Monitoring grants 
are awarded to establish and operate 
compliance monitoring programs to 
prevent or eliminate unreasonable 
risks to health or the environment as-
sociated with chemical substances or 
mixtures on Tribal lands with respect 
to which the Administrator is unable 
or not likely to take action for their 
prevention or elimination. 

(c) Associated program regulations. 
Refer to 40 CFR parts 700 through 799 
for associated program regulations.

§ 35.712 Competitive process. 

EPA will award Toxic Substances 
Control Act Compliance Monitoring 
grants to Tribes or Intertribal Con-
sortia through a competitive process in 
accordance with national program 
guidance.

§ 35.713 Eligible recipients. 

(a) The Regional Administrator will 
treat a Tribe or Intertribal Consortium 
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as eligible to apply for a Toxic Sub-
stances Compliance Monitoring grant 
if the Tribe or each member of the 
Intertribal Consortium: 

(1) Is recognized by the Secretary of 
the Interior; 

(2) Has an existing government exer-
cising substantial governmental duties 
and powers; 

(3) Has adequate authority to carry 
out the grant activities; and, 

(4) Is reasonably expected to be capa-
ble, in the Regional Administrator’s 
judgment, of administering the grant 
program. 

(b) If the Administrator has pre-
viously determined that an Indian 
Tribe has met the prerequisites in 
paragraphs (a)(1) and (2) of this section 
for another EPA program, the Tribe 
need provide only that information 
unique to the Toxic Substances Com-
pliance Monitoring grant program re-
quired by paragraphs (a)(3) and (4) of 
this section.

§ 35.715 Maximum federal share. 
The Regional Administrator may 

provide up to 75 percent of the ap-
proved work plan costs.

§ 35.718 Award limitation. 
If the Toxic Substances Compliance 

Monitoring grant funds are included in 
a Performance Partnership Grant, the 
toxic substances compliance moni-
toring work plan commitments must 
be included in the Performance Part-
nership Grant work plan.

HAZARDOUS WASTE MANAGEMENT 
PROGRAM GRANTS (P.L. 105–276)

§ 35.720 Purpose. 
(a) Purpose of section. Sections 35.720 

through 35.725 govern hazardous waste 
program grants to eligible Tribes and 
Intertribal Consortia under the Depart-
ments of Veterans Affairs and Housing 
and Urban Development, and Inde-
pendent Agencies Appropriations Act, 
1999, P.L. 105–276, 112 Stat. 2461, 2499; 42 
U.S.C. 6908a (1998). 

(b) Purpose of program. Tribal haz-
ardous waste program grants are 
awarded to assist Tribes and Inter-
tribal Consortia in developing and im-
plementing programs to manage haz-
ardous waste.

§ 35.723 Competitive process. 
EPA will award Tribal hazardous 

waste program grants to Tribes or 
Intertribal Consortia on a competitive 
basis in accordance with national pro-
gram guidance. After the competitive 
process is complete, the recipient can, 
at its discretion, accept the award as a 
Tribal hazardous waste program grant 
or add the funds to a Performance 
Partnership Grant. If the recipient 
chooses to add the funds to a Perform-
ance Partnership Grant, the Tribal 
hazardous waste program work plan 
commitments must be included in the 
Performance Partnership Grant work 
plan.

§ 35.725 Maximum federal share. 
The Regional Administrator may 

provide up to 100 percent of the ap-
proved work plan costs.

UNDERGROUND STORAGE TANKS 
PROGRAM GRANTS (P.L. 105–276)

§ 35.730 Purpose. 
(a) Purpose of section. Section 35.730 

through 35.733 govern underground 
storage tank program grants to eligible 
Tribes and Intertribal Consortia under 
P.L. 105–276. 

(b) Purpose of program. Tribal under-
ground storage tank program grants 
are awarded to assist Tribes and Inter-
tribal Consortia in developing and im-
plementing programs to manage under-
ground storage tanks.

§ 35.731 Eligible recipients. 
Eligible recipients of underground 

storage tank program grants are Tribes 
and Intertribal Consortia.

§ 35.732 Basis for allotment. 
The Administrator allots under-

ground storage tank program grant 
funds to each regional office based on 
applicable EPA guidance. Regional of-
fices award funds to Tribes and Inter-
tribal Consortia based on their pro-
grammatic needs and applicable EPA 
guidance.

§ 35.735 Maximum federal share. 
The Regional Administrator may 

provide up to 100 percent of the ap-
proved work plan costs.
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Subparts C–D [Reserved]

Subpart E—Grants for Construction 
of Treatment Works—Clean 
Water Act

AUTHORITY: Secs. 109(b), 201 through 205, 
207, 208(d), 210 through 212, 215 through 217, 
304(d)(3), 313, 501, 502, 511, and 516(b) of the 
Clean Water Act, as amended, 33 U.S.C. 1251 
et seq.

SOURCE: 43 FR 44049, Sept. 27, 1978, unless 
otherwise noted.

§ 35.900 Purpose. 
(a) This subpart supplements the 

EPA general grant regulations and pro-
cedures (part 30 of this chapter) and es-
tablishes policies and procedures for 
grants to assist in the construction of 
waste treatment works in compliance 
with the Clean Water Act. 

(b) A number of provisions of this 
subpart which contained transition 
dates preceding October 1, 1978, have 
been modified to delete those dates. 
However, the earlier requirements re-
main applicable to grants awarded 
when those provisions were in effect. 
The transition provisions in former 
§§ 35.905–4, 35.917, and 35.925–18 remain 
applicable to certain grants awarded 
through March 31, 1981. 

(c) Technical and guidance publica-
tions (MCD series) concerning this pro-
gram which are issued by EPA may be 
ordered from: General Services Admin-
istration (8FFS), Centralized Mailing 
List Services, Building 41, Denver Fed-
eral Center, Denver, Colo. 80225. In 
order to expedite processing of re-
quests, persons desiring to obtain these 
publications should request a copy of 
EPA form 7500–21 (the order form list-
ing all available publications), from 
EPA Headquarters, Municipal Con-
struction Division (WH–547) or from 
any regional office of EPA.

§ 35.901 Program policy. 
The primary purpose of Federal grant 

assistance available under this subpart 
is to assist municipalities in meeting 
enforceable requirements of the Act, 
particularly, applicable national pollu-
tion discharge elimination system 
(NPDES) permit requirements. The Re-
gional Administrator and States are 

authorized and encouraged to admin-
ister this grant program in a manner 
which will most effectively achieve the 
enforceable requirements of the Act.

§ 35.903 Summary of construction 
grant program. 

(a) The construction of federally fi-
nanced waste treatment works is gen-
erally accomplished in three steps: 
Step 1, facilities plans and related ele-
ments; step 2, preparation of construc-
tion drawings and specifications; and 
step 3, building of a treatment works. 

(b) The Regional Administrator may 
award grant assistance for a step 1, 
step 2, or step 3 project, or, as author-
ized by § 35.909, for a project involving a 
combination of step 2 and step 3 (step 
2=3 grant). For a step 1, step 2, or step 
3 grant award, a ‘‘project’’ may consist 
of an entire step or any ‘‘treatment 
works segment’’ (see § 35.905) of con-
struction within a step. In the case of 
step 2=3 grant awards, a project must 
consist of all associated step 2 and step 
3 work; segmenting is not permitted. 

(c) Grants are awarded from State al-
locations (see § 35.910 et seq.) under the 
Act. No grant assistance may be 
awarded unless priority for a project 
has been determined in accordance 
with an approved State priority system 
under § 35.915. The State is responsible 
for determining the amount and timing 
of Federal assistance to each munici-
pality for which treatment works fund-
ing is needed. 

(d) An applicant will initially define 
the scope of a project. The State may 
revise this initial project scope when 
priority for the project is established. 
The Regional Administrator will make 
the final determination of project 
scope when grant assistance is awarded 
(see § 35.930–4). 

(e) For each proposed grant, an appli-
cant must first submit his application 
to the State agency. The basic grant 
application must meet the require-
ments for the project in § 35.920–3. If 
grant assistance for subsequent related 
projects is necessary, the grantee shall 
make submissions in the form of 
amendments to the basic application. 
The State agency will forward to the 
appropriate EPA Regional Adminis-
trator complete project applications or 
amendments to them for which the 
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State agency has determined priority. 
The grant will consist of the grant 
agreement resulting from the basic ap-
plication and grant amendments 
awarded for subsequent related 
projects. 

(f) Generally, grant assistance for 
projects involving step 2 or 3 will not 
be awarded unless the Regional Admin-
istrator first determines that the fa-
cilities planning requirements of 
§§ 35.917 to 35.917–9 of this subpart have 
been met. Facilities planning may not 
be initiated prior to approval of a step 
1 grant or written approval of a ‘‘plan 
of study’’ accompanied by a reserva-
tion of funds (see § 35.925–18 and defini-
tion of ‘‘construction’’ in § 35.905). 

(g) If initiation of step 1, 2, or 3 con-
struction (see definition of ‘‘construc-
tion’’ in § 35.905) occurs before grant 
award, costs incurred before the ap-
proved date of initiation of construc-
tion will not be paid and award will not 
be made except under the cir-
cumstances in § 35.925–18. 

(h) The Regional Administrator may 
not award grant assistance unless the 
application meets the requirements of 
§ 35.920–3 and he has made the deter-
minations required by § 35.925 et seq.

(i) A grant or grant amendment 
awarded for a project under this sub-
part shall constitute a contractual ob-
ligation of the United States to pay the 
Federal share of allowable project 
costs up to the amount approved in the 
grant agreement (including amend-
ments) in accordance with § 35.930–6. 
However, this obligation is subject to 
the grantee’s compliance with the con-
ditions of the grant (see § 35.935 et seq.) 
and other applicable requirements of 
this subpart. 

(j) Sections 35.937–10, 35.938–6 and 
35.945 authorize prompt payment for 
project costs which have been incurred. 
The initial request for payment may 
cover the Federal share of allowable 
costs incurred before the award except 
as otherwise provided in § 35.925–18. Be-
fore the award of such assistance, the 
applicant must claim in the applica-
tion for grant assistance for that 
project all allowable costs incurred be-
fore initiation of project construction. 
An applicant may make no subsequent 
claim for payment for such costs. The 
estimated amount of any grant or 

grant amendment, including any prior 
costs, must be established in conjunc-
tion with determination of priority for 
the project. The Regional Adminis-
trator must determine that the project 
costs are allowable under § 35.940 et seq.

(k) Under section 204(b) of the Act, 
the grantee must comply with applica-
ble user charge and industrial cost re-
covery requirements; see §§ 35.925–11, 
35.928 et seq., 35.929 et seq., 35.935–13, 
35.935–15, and appendix B to this sub-
part. 

(l) The costs of sewage collection sys-
tems for new communities, new sub-
divisions, or newly developed urban 
areas should be included as part of the 
development costs of the new construc-
tion in these areas. Under section 211 of 
the Act, such costs will not be allowed 
under the construction grant program; 
see § 35.925–13. 

(m) The approval of a plan of study 
for step 1, a facilities plan, or award of 
grant assistance for step 1, step 2, or 
step 3, or any segment thereof, will not 
constitute a Federal commitment for 
grant assistance for any subequent 
project. 

(n) Where justified, a deviation from 
any substatutory requirement of this 
subpart may be granted under § 30.1000 
of this chapter. 

(o) The Act requires EPA and the 
States to provide for, encourage and 
assist public participation in the Con-
struction Grants Program. This re-
quirement for public participation ap-
plies to the development of the State 
water pollution control strategy, the 
State project priority system, and the 
State project priority list, under 
§ 35.915; to the development of user 
charge and industrial cost recovery 
systems, under §§ 35.925.11, 35.928, and 
35.929; and to the delegation of admin-
istrative responsibilities for the Con-
struction Grants Program under sub-
part F of this chapter. 

(p) Requirements regarding the 
award and administration of subagree-
ments are set forth in §§ 35.935 through 
35.939. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 10302, Feb. 16, 1979]

§ 35.905 Definitions. 
As used in this subpart, the following 

words and terms mean: 
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Act. The Clean Water Act (33 U.S.C. 
1251 et seq., as amended). 

Ad valorem tax. A tax based upon the 
value of real property. 

Combined sewer. A sewer intended to 
serve as a sanitary sewer and a storm 
sewer, or as an industrial sewer and a 
storm sewer. 

Complete waste treatment system. A 
complete waste treatment system con-
sists of all the treatment works nec-
essary to meet the requirements of 
title III of the Act, involved in: (a) The 
transport of waste waters from indi-
vidual homes or buildings to a plant or 
facility where treatment of the waste 
water is accomplished; (b) the treat-
ment of the waste waters to remove 
pollutants; and (c) the ultimate dis-
posal, including recycling or reuse, of 
the treated waste waters and residues 
which result from the treatment proc-
ess. One complete waste treatment sys-
tem would, normally, include one 
treatment plant or facility, but also in-
cludes two or more connected or inte-
grated treatment plants or facilities. 

Construction. Any one or more of the 
following: Preliminary planning to de-
termine the feasibility of treatment 
works, engineering, architectural, 
legal, fiscal, or economic investiga-
tions or studies, surveys, designs, 
plans, working drawings, specifica-
tions, procedures, or other necessary 
actions, erection, building, acquisition, 
alteration, remodeling, improvement, 
or extension of treatment works, or the 
inspection or supervision of any of the 
foregoing items. The phrase initiation of 
construction, as used in this subpart 
means with reference to a project for: 

(a) Step 1: The approval of a plan of 
study (see §§ 35.920–3(a)(1) and 35.925–
18(a)); 

(b) Step 2: The award of a step 2 
grant; 

(c) Step 3: Issuance of a notice to pro-
ceed under a construction contract for 
any segment of step 3 project work or, 
if notice to proceed is not required, 
execution of the construction contract. 

Enforceable requirements of the Act. 
Those conditions or limitations of sec-
tion 402 or 404 permits which, if vio-
lated, could result in the issuance of a 
compliance order or initiation of a 
civil or criminal action under section 
309 of the Act. If a permit has not been 

issued, the term shall include any re-
quirement which, in the Regional Ad-
ministrator’s judgment, would be in-
cluded in the permit when issued. 
Where no permit applies, the term 
shall include any requirement which 
the Regional Administrator determines 
is necessary to meet applicable criteria 
for best practicable waste treatment 
technology (BPWTT). 

Excessive infiltration/inflow. The quan-
tities of infiltration/inflow which can 
be economically eliminated from a 
sewerage system by rehabilitation, as 
determined in a cost-effectiveness 
analysis that compares the costs for 
correcting the infiltration/inflow con-
ditions to the total costs for transpor-
tation and treatment of the infiltra-
tion/inflow, subject to the provisions in 
§ 35.927. 

Industrial cost recovery. (a) The grant-
ee’s recovery from the industrial users 
of a treatment works of the grant 
amount allocable to the treatment of 
waste from such users under section 
204(b) of the Act and this subpart. 

(b) The grantee’s recovery from the 
commercial users of an individual sys-
tem of the grant amount allocable to 
the treatment of waste from such users 
under section 201(h) of the Act and this 
subpart. 

Industrial cost recovery period. That 
period during which the grant amount 
allocable to the treatment of wastes 
from industrial users is recovered from 
the industrial users of such works. 

Industrial user. (a) Any nongovern-
mental, nonresidential user of a pub-
licly owned treatment works which dis-
charges more than the equivalent of 
25,000 gallons per day (gpd) of sanitary 
wastes and which is identified in the 
Standard Industrial Classification 
Manual, 1972, Office of Management 
and Budget, as amended and supple-
mented under one of the following divi-
sions:

Division A. Agriculture, Forestry, and Fish-
ing. 

Division B. Mining. 
Division D. Manufacturing. 
Division E. Transportation, Communications, 

Electric, Gas, and Sanitary Services. 
Division I. Services.

(1) In determining the amount of a 
user’s discharge for purposes of indus-
trial cost recovery, the grantee may
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exclude domestic wastes or discharges 
from sanitary conveniences. 

(2) After applying the sanitary waste 
exclusion in paragraph (b)(1) of this 
section (if the grantee chooses to do 
so), dischargers in the above divisions 
that have a volume exceeding 25,000 
gpd or the weight of biochemical oxy-
gen demand (BOD) or suspended solids 
(SS) equivalent to that weight found in 
25,000 gpd of sanitary waste are consid-
ered industrial users. Sanitary wastes, 
for purposes of this calculation of 
equivalency, are the wastes discharged 
from residential users. The grantee, 
with the Regional Administrator’s ap-
proval, shall define the strength of the 
residential discharges in terms of pa-
rameters including, as a minimum, 
BOD and SS per volume of flow. 

(b) Any nongovernmental user of a 
publicly owned treatment works which 
discharges waste water to the treat-
ment works which contains toxic pol-
lutants or poisonous solids, liquids, or 
gases in sufficient quantity either sin-
gly or by interaction with other 
wastes, to contaminate the sludge of 
any municipal systems, or to injure or 
to interfere with any sewage treatment 
process, or which constitutes a hazard 
to humans or animals, creates a public 
nuisance, or creates any hazard in or 
has an adverse effect on the waters re-
ceiving any discharge from the treat-
ment works. 

(c) All commercial users of an indi-
vidual system constructed with grant 
assistance under section 201(h) of the 
Act and this subpart. (See § 35.918(a)(3).) 

Infiltration. Water other than waste 
water that enters a sewerage system 
(including sewer service connections) 
from the ground through such means 
as defective pipes, pipe joints, connec-
tions, or manholes. Infiltration does 
not include, and is distinguished from, 
inflow. 

Infiltration/inflow. The total quantity 
of water from both infiltration and in-
flow without distinguishing the source. 

Inflow. Water other than waste water 
that enters a sewerage system (includ-
ing sewer service connections) from 
sources such as roof leaders, cellar 
drains, yard drains, area drains, foun-
dation drains, drains from springs and 
swampy areas, manhole covers, cross 
connections between storm sewers and 

sanitary sewers, catch basins, cooling 
towers, storm waters, surface runoff, 
street wash waters, or drainage. Inflow 
does not include, and is distinguished 
from, infiltration. 

Interceptor sewer. A sewer whose pri-
mary purpose is to transport waste wa-
ters from collector sewers to a treat-
ment facility. 

Interstate agency. An agency of two or 
more States established under an 
agreement or compact approved by the 
Congress, or any other agency of two or 
more States, having substantial powers 
or duties pertaining to the control of 
water pollution. 

Municipality. A city, town, borough, 
county, parish, district, association, or 
other public body (including an inter-
municipal agency of two or more of the 
foregoing entities) created under State 
law, or an Indian tribe or an authorized 
Indian tribal organization, having ju-
risdiction over disposal of sewage, in-
dustrial wastes, or other waste, or a 
designated and approved management 
agency under section 208 of the Act. 

(a) This definition includes a special 
district created under State law such 
as a water district, sewer district, sani-
tary district, utility district, drainage 
district, or similar entity or an inte-
grated waste management facility, as 
defined in section 201(e) of the Act, 
which has as one of its principal re-
sponsibilities the treatment, transport, 
or disposal of liquid wastes of the gen-
eral public in a particular geographic 
area. 

(b) This definition excludes the fol-
lowing: 

(1) Any revenue producing entity 
which has as its principal responsi-
bility an activity other than providing 
waste water treatment services to the 
general public, such as an airport, 
turnpike, port facility, or other munic-
ipal utility. 

(2) Any special district (such as 
school district or a park district) which 
has the responsibility to provide waste 
water treatment services in support of 
its principal activity at specific facili-
ties, unless the special district has the 
responsibility under State law to pro-
vide waste water treatment services to 
the community surrounding the special 
district’s facility and no other munici-
pality, with concurrent jurisdiction to 
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serve the community, serves or intends 
to serve the special district’s facility 
or the surrounding community. 

Operable treatment works. An operable 
treatment works is a treatment works 
that: 

(a) Upon completion of construction 
will treat waste water, transport waste 
water to or from treatment, or trans-
port and dispose of waste water in a 
manner which will significantly im-
prove an objectionable water quality 
situation or health hazard, and 

(b) Is a component part of a complete 
waste treatment system which, upon 
completion of construction for the 
complete waste treatment system (or 
completion of construction of other 
treatment works in the system in ac-
cordance with a schedule approved by 
the Regional Administrator) will com-
ply with all applicable statutory and 
regulatory requirements. 

Project. The scope of work for which a 
grant or grant amendment is awarded 
under this subpart. The scope of work 
is defined as step 1, step 2, or step 3 of 
treatment works construction or seg-
ments (see definition of treatment works 
segment and § 35.930–4). 

Replacement. Expenditures for obtain-
ing and installing equipment, acces-
sories, or appurtenances which are nec-
essary during the useful life of the 
treatment works to maintain the ca-
pacity and performance for which such 
works were designed and constructed. 
The term operation and maintenance in-
cludes replacement. 

Sanitary sewer. A sewer intended to 
carry only sanitary or sanitary and in-
dustrial waste waters from residences, 
commercial buildings, industrial 
plants, and institutions. 

Sewage collection system. For the pur-
pose of § 35.925–13, each, and all, of the 
common lateral sewers, within a pub-
licly owned treatment system, which 
are primarily installed to receive waste 
waters directly from facilities which 
convey waste water from individual 
structures or from private property, 
and which include service connection 
‘‘Y’’ fittings designed for connection 
with those facilities. The facilities 
which convey waste water from indi-
vidual structures, from private prop-
erty to the public lateral sewer, or its 
equivalent, are specifically excluded 

from the definition, with the exception 
of pumping units, and pressurized lines, 
for individual structures or groups of 
structures when such units are cost ef-
fective and are owned and maintained 
by the grantee. 

State. A State, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
the Virgin Islands, Guam, American 
Samoa, the Trust Territory of the Pa-
cific Islands, and the Commonwealth of 
the Northern Marianas. 

State agency. The State water pollu-
tion control agency designated by the 
Governor having responsibility for en-
forcing State laws relating to the 
abatement of pollution. 

Storm sewer. A sewer intended to 
carry only storm waters, surface run-
off, street wash waters, and drainage. 

Treatment works. Any devices and sys-
tems for the storage, treatment, recy-
cling, and reclamation of municipal 
sewage, domestic sewage, or liquid in-
dustrial wastes used to implement sec-
tion 201 of the Act, or necessary to re-
cycle or reuse water at the most eco-
nomical cost over the useful life of the 
works. These include intercepting sew-
ers, outfall sewers, sewage collection 
systems, individual systems, pumping, 
power, and other equipment and their 
appurtenances; extensions, improve-
ment, remodeling, additions, and alter-
ations thereof; elements essential to 
provide a reliable recycled supply such 
as standby treatment units and clear 
well facilities; and any works, includ-
ing site acquisition of the land that 
will be an integral part of the treat-
ment process or is used for ultimate 
disposal of residues resulting from such 
treatment (including land for 
composting sludge, temporary storage 
of such compost, and land used for the 
storage of treated waste water in land 
treatment systems before land applica-
tion); or any other method or system 
for preventing, abating, reducing, stor-
ing, treating, separating, or disposing 
of municipal waste or industrial waste, 
including waste in combined storm 
water and sanitary sewer systems. 

Treatment works segment. A treatment 
works segment may be any portion of 
an operable treatment works described 
in an approved facilities plan, under 
§ 35.917, which can be identified as a 
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contract or discrete subitem or sub-
contract for step 1, 2, or 3 work. Com-
pletion of construction of a treatment 
works segment may, but need not, re-
sult in an operable treatment works. 

Useful life. Estimated period during 
which a treatment works will be oper-
ated. 

User charge. A charge levied on users 
of a treatment works, or that portion 
of the ad valorem taxes paid by a user, 
for the user’s proportionate share of 
the cost of operation and maintenance 
(including replacement) of such works 
under sections 204(b)(1)(A) and 201(h)(2) 
of the Act and this subpart. 

Value engineering (VE). A specialized 
cost control technique which uses a 
systematic and creative approach to 
identify and to focus on unnecessarily 
high cost in a project in order to arrive 
at a cost saving without sacrificing the 
reliability or efficiency of the project.

§ 35.907 Municipal pretreatment pro-
gram. 

(a) The Regional Administrator is au-
thorized to provide grant assistance for 
the development of an approvable mu-
nicipal pretreatment program as re-
quired by part 403 of this chapter in 
conjunction with a step 1, step 2, or 
step 3 project. 

(b) The grantee is required to develop 
a pretreatment program if the Re-
gional Administrator determines that: 

(1) The municipal treatment works: 
(i) Serves industries subject to pro-

posed or promulgated pretreatment 
standards under section 307(b) of the 
Act, or 

(ii) Expects to serve industries con-
necting into the works in accordance 
with section 301(i)(2), where these in-
dustries are subject to the section 307 
(b) or (c) standards: and 

(2) A work plan under a section 208 
planning grant has not provided for the 
development of a program approvable 
under part 403 of this chapter. 

(c) A pretreatment program may be 
required for municipal treatment 
works which receive other nondomestic 
wastes covered by guidance issued 
under section 304(g) of the Act. 

(d) Development of an approvable 
municipal pretreatment program under 
part 403 of this chapter shall include: 

(1) An industrial survey as required 
by § 403.8 of this chapter including iden-
tification of system users, the char-
acter and volume of pollutants dis-
charged, type of industry, location (see 
paragraph (f) of this section); 

(2) An evaluation of legal authority, 
including adequacy of enabling legisla-
tion, and selection of mechanisms to be 
used for control and enforcement (e.g., 
ordinance, joint powers agreement, 
contract); 

(3) An evaluation of financial pro-
grams and revenue sources to insure 
adequate funding to carry out the 
pretreatment program; 

(4) A determination of technical in-
formation necessary to support devel-
opment of an industrial waste ordi-
nance or other means of enforcing 
pretreatment standards; 

(5) Design of a monitoring enforce-
ment program; 

(6) A determination of pollutant re-
movals in existing treatment works; 

(7) A determination of the treatment 
works tolerance to pollutants which 
interfere with its operation, sludge use, 
or disposal; 

(8) A determination of required moni-
toring equipment for the municipal 
treatment works; 

(9) A determination of municipal fa-
cilities to be constructed for moni-
toring or analysis of industrial waste. 

(e) Items (d) (6) and (7) of this section 
are grant eligible if necessary for the 
proper design or operation of the mu-
nicipal treatment works but are not 
grant eligible when performed solely 
for the purpose of seeking an allowance 
for removal of pollutants under § 403.7 
of this chapter. 

(f) Information concerning the char-
acter and volume of pollutants dis-
charged by industry to a municipal 
treatment works is to be provided to 
the municipality by the industrial dis-
charger under paragraph (d)(1) of this 
section. However, the costs of a limited 
amount of end-of-pipe sampling and as-
sociated analysis of industrial dis-
charges to a municipal treatment 
works properly allocable to the mu-
nicipality are allowable if the grantee 
obtains the prior written approval of 
the Regional Administrator; see 
§ 35.940–3(f). 
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(g) The pretreatment program devel-
oped under paragraph (b) of this sec-
tion is subject to the Regional Admin-
istrator’s approval under § 35.935–19 and 
must be implemented in accordance 
with part 403 of this chapter.

§ 35.908 Innovative and alternative 
technologies. 

(a) Policy. EPA’s policy is to encour-
age and, where possible, to assist in the 
development of innovative and alter-
native technologies for the construc-
tion of waste water treatment works. 
Such technologies may be used in the 
construction of waste water treatment 
works under this subpart as § 35.915–1, 
§ 35.930–5, appendix E, and this section 
provide. New technology or processes 
may also be developed or demonstrated 
with the assistance of EPA research or 
demonstration grants awarded under 
Title I of the Act (see part 40 of this 
subchapter). 

(b) Funding for innovative and altera-
tive technologies. (1) Projects or por-
tions of projects which the Regional 
Administrator determines meet cri-
teria for innovative or alternative 
technologies in appendix E may receive 
85-percent grants (see § 35.930–5). 

(i) Only funds from the reserve in 
§ 35.915–1(b) shall be used to increase 
these grants from 75 to 85 percent. 

(ii) Funds for the grant increase shall 
be distributed according to the chrono-
logical approval of grants, unless the 
State and the Regional Administrator 
agree otherwise. 

(iii) The project must be on the 
fundable portion of the State project 
priority list. 

(iv) If the project is an alternative to 
conventional treatment works for a 
small community (a municipality with 
a population of 3,500 or less or a highly 
dispersed section of a larger munici-
pality, as defined by the Regional Ad-
ministrator), funds from the reserve in 
§ 35.915(e) may be used for the 75 per-
cent portion of the Federal grant. 

(v) Only if sewer related costs qualify 
as alternatives to conventional treat-
ment works for small communities are 
they entitled to the grant increase 
from 75 to 85 percent, either as part of 
the entire treatment works or as com-
ponents. 

(2) A project or portions of a project 
may be designated innovative or alter-
native on the basis of a facilities plan 
or on the basis of plans and specifica-
tions. A project that has been des-
ignated innovative on the basis of the 
facilities plan may lose that desig-
nation if plans and specifications indi-
cate that it does not meet the appro-
priate criteria stated in section 6 of ap-
pendix E. 

(3) Projects or portions of projects 
that receive step 2, step 3, or step 2=3 
grant awards after December 27, 1977, 
from funds allotted or reallotted in fis-
cal year 1978 may also receive the 
grant increase from funds allotted for 
fiscal year 1979 for eligible portions 
that meet the criteria for alternative 
technologies in appendix E, if funds are 
available for such purposes under 
§ 35.915–1(b). 

(c) Modification or replacement of inno-
vative and alternative projects. The Re-
gional Administrator may award grant 
assistance to fund 100 percent of the el-
igible costs of the modification or re-
placement of any treatment works con-
structed with 85-percent grant assist-
ance if: 

(1) He determines that: 
(i) The facilities have not met design 

performance specifications (unless such 
failure is due to any person’s neg-
ligence); 

(ii) Correction of the failure requires 
significantly increased capital or oper-
ating and maintenance expenditures; 
and 

(iii) Such failure has occurred within 
the 2-year period following final in-
spection; and 

(2) The replacement or modification 
project is on the fundable portion of 
the State’s priority list. 

(d) Sole source procurement. A deter-
mination by the Regional Adminis-
trator under this section that innova-
tive criteria have been met will serve 
as the basis for sole source procure-
ment (see § 35.936–13(b)) for step 3, if ap-
propriate, to achieve the objective of 
demonstrating innovative technology.

§ 35.909 Step 2+3 grants. 
(a) Authority. The Regional Adminis-

trator may award grant assistance for 
a step 2=3 project for the combination 
of design (step 2) and construction 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00466 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



467

Environmental Protection Agency § 35.910–5

(step 3) of a waste water treatment 
works. 

(b) Limitations. The Regional Admin-
istrator may award step 2=3 grant as-
sistance only if he determines that: 

(1) The population is 25,000 or less for 
the applicant municipality (according 
to most recent U.S. Census information 
or disaggregations thereof); 

(2) The treatment works has an esti-
mated total step 3 construction cost of 
$2 million or less, as determined by the 
Regional Administrator. For any State 
that the Assistant Administrator for 
Water and Waste Management finds to 
have unusually high costs of construc-
tion, the Regional Administrator may 
make step 2=3 awards where the esti-
mated total step 3 construction costs 
of such treatment works does not ex-
ceed $3 million. The project must con-
sist of all associated step 2 and step 3 
work; segmenting is not permitted; and 

(3) The fundable range of the ap-
proved project priority list includes the 
step 2 and step 3 work. 

(c) Application requirements. Step 2+3 
projects are subject to all requirements 
of this subpart that apply to separate 
step 2 and step 3 projects except com-
pliance with § 35.920–3(c) is not required 
before grant award. An applicant 
should only submit a single applica-
tion. 

(d) Cross references. See §§ 35.920–3(d) 
(contents of application), 35.930–1(a)(4) 
(types of projects) and 35.935–4 (grant 
conditions).

§ 35.910 Allocation of funds.

§ 35.910–1 Allotments. 
Allotments are made on a formula or 

other basis which Congress specifies for 
each fiscal year. Except where Con-
gress indicates the exact amount of 
funds which each State should receive, 
computation of a State’s ratio will be 
carried out to the nearest ten-thou-
sandth percent (0.0001 percent). Unless 
regulations for allotments for a spe-
cific fiscal year otherwise specify, 
alloted amounts will be rounded to the 
nearest thousand dollars.

§ 35.910–2 Period of availability; real-
lotment. 

(a) All sums allotted under § 35.910–5 
shall remain available for obligation 

within that State until September 30, 
1978. Such funds which remain unobli-
gated on October 1, 1978, will be imme-
diately reallotted in the same manner 
as sums under paragraph (b) of this sec-
tion. 

(b) All other sums allotted to a State 
under section 207 of the Act shall re-
main available for obligation until the 
end of 1 year after the close of the fis-
cal year for which the sums were au-
thorized. Sums not obligated at the end 
of that period shall be immediately re-
allotted on the basis of the same ratio 
as applicable to sums allotted for the 
then-current fiscal year, but none of 
the funds reallotted shall be made 
available to any State which failed to 
obligate any of the funds being reallot-
ted. Any sum made available to a State 
by reallotment under this section shall 
be in addition to any funds otherwise 
allotted to such State for grants under 
this subpart during any fiscal year. 

(c) Sums which are deobligated after 
the reallotment date for those funds 
shall be treated in the same manner as 
the most recent allotment before the 
deobligation.

§§ 35.910–3—35.910–4 [Reserved]

§ 35.910–5 Additional allotments of pre-
viously withheld sums. 

(a) A total sum of $9 billion is allot-
ted from sums authorized, but initially 
unallotted, for fiscal years 1973, 1974, 
and 1975. This additional allotment 
shall be available for obligation 
through September 30, 1977, before real-
lotment of unobligated sums under 
§ 35.910–2. 

(b) Two-thirds of the sum hereby al-
lotted ($6 billion) represents the ini-
tially unallotted portion of the 
amounts authorized for fiscal years 
1973 and 1974. Therefore, the portion of 
the additional allotments derived from 
this sum were computed by applying 
the percentages formerly set forth in 
§ 35.910–3(b) to the total sums author-
ized for fiscal years 1973 and 1974 ($11 
billion) and subtracting the previously 
allotted sums, formerly set forth in 
§ 35.910–3(c). 

(c) One-third of the sum hereby allot-
ted ($3 billion) represents the initially 
unallotted portion of the amounts au-
thorized for fiscal year 1975. Therefore, 
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the portion of the additional allot-
ments derived from this sum were com-
puted in a three-step process: First, by 
applying the percentages set forth in 
§ 35.910–4(b) to the total sums author-
ized for fiscal year 1975 ($7 billion); 
then, by making adjustments nec-
essary to assure that no State’s allot-
ment of such sums fell below its fiscal 
year 1972 allotment, under Pub. L. 93–
243; and, finally, by subtracting the 
previously allotted sums set forth in 
§ 35.910–4(c). 

(d) Based upon the computations set 
forth in paragraphs (b) and (c) of this 
section, the total additional sums here-
by allotted to the States are as follows:

State Allotment 

Alabama ....................................................... $43,975,950
Alaska .......................................................... 25,250,500
Arizona ......................................................... 18,833,450
Arkansas ...................................................... 39,822,700
California ...................................................... 945,776,800
Colorado ...................................................... 43,113,300
Connecticut .................................................. 155,091,800
Delaware ...................................................... 56,394,900
District of Columbia ..................................... 72,492,000
Florida .......................................................... 345,870,100
Georgia ........................................................ 117,772,800
Hawaii .......................................................... 51,903,300
Idaho ............................................................ 19,219,100
Illinois ........................................................... 571,698,400
Indiana ......................................................... 251,631,800
Iowa ............................................................. 100,044,900
Kansas ......................................................... 53,794,200
Kentucky ...................................................... 90,430,800
Louisiana ..................................................... 71,712,250
Maine ........................................................... 78,495,200
Maryland ...................................................... 297,705,300
Massachusetts ............................................. 295,809,100
Michigan ...................................................... 625,991,900
Minnesota .................................................... 172,024,500
Mississippi ................................................... 38,735,200
Missouri ....................................................... 157,471,200
Montana ....................................................... 12,378,200
Nebraska ..................................................... 38,539,500
Nevada ........................................................ 31,839,800
New Hampshire ........................................... 77,199,350
New Jersey .................................................. 660,830,500
New Mexico ................................................. 15,054,900
New York ..................................................... 1,046,103,500
North Carolina ............................................. 110,345,000
North Dakota ............................................... 2,802,000
Ohio ............................................................. 497,227,400
Oklahoma .................................................... 64,298,700
Oregon ......................................................... 77,582,900
Pennsylvania ............................................... 498,984,900
Rhode Island ............................................... 45,599,600
South Carolina ............................................. 82,341,900
South Dakota ............................................... 5,688,000
Tennessee ................................................... 107,351,400
Texas ........................................................... 174,969,850
Utah ............................................................. 21,376,500
Vermont ....................................................... 22,506,600
Virginia ......................................................... 251,809,000
Washington .................................................. 103,915,600
West Virginia ............................................... 59,419,900
Wisconsin .................................................... 145,327,400
Wyoming ...................................................... 2,930,650
Guam ........................................................... 6,399,200

State Allotment 

Puerto Rico .................................................. 84,910,500
Virgin Islands ............................................... 7,794,800
American Samoa ......................................... 738,200
Trust Territory of Pacific .............................. 2,672,800

Total .................................................. 9,000,000,000

§ 35.910–6 Fiscal Year 1977 public 
works allotments. 

(a) The $480 million appropriated by 
Public Law 94–447, 90 Stat. 1498, is 
available for obligation under the au-
thority of title III of the Public Works 
Employment Act of 1976 (Pub. L. 94–369, 
90 Stat. 999), as provided by section 301 
of Public Law 94–369, to carry out title 
II of the Clean Water Act (other than 
sections 206, 208, and 209). Allotments 
of these funds shall remain available 
until expended. Amounts allotted are 
in addition to the State’s last allot-
ment under the Clean Water Act and 
are to be used for the same purpose. 

(b) The sum of $480 million has been 
allotted to States identified in column 
1 of the Table IV of the House Public 
Works and Transportation Committee 
print numbered 94–25 based on percent-
ages shown in column 5 of that table. 

(c) The percentages referred to in 
paragraph (b) of this section and used 
in computing the State allotments set 
forth in paragraph (d) of this section 
are as follows:

State Percent 

Alabama ............................................................... 4.90
Alaska .................................................................. .91
Arizona ................................................................. 4.69
Arkansas .............................................................. 3.74
California .............................................................. 0
Colorado .............................................................. 3.04
Connecticut .......................................................... 0
Delaware .............................................................. 0
District of Columbia ............................................. 0
Florida .................................................................. 2.97
Georgia ................................................................ 5.70
Hawaii .................................................................. .60
Idaho .................................................................... 1.06
Illinois ................................................................... 0
Indiana ................................................................. 0
Iowa ..................................................................... .37
Kansas ................................................................. 2.90
Kentucky .............................................................. 2.70
Louisiana ............................................................. 3.51
Maine ................................................................... 0
Maryland .............................................................. 1.51
Massachusetts ..................................................... 0
Michigan .............................................................. 0
Minnesota ............................................................ 0
Mississippi ........................................................... 2.65
Missouri ............................................................... 1.47
Montana ............................................................... .63
Nebraska ............................................................. .77
Nevada ................................................................ .13
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State Percent 

New Hampshire ................................................... 0
New Jersey .......................................................... 0
New Mexico ......................................................... 1.13
New York ............................................................. 0
North Carolina ..................................................... 6.65
North Dakota ....................................................... 1.06
Ohio ..................................................................... 0
Oklahoma ............................................................ 3.64
Oregon ................................................................. .28
Pennsylvania ....................................................... 0
Rhode Island ....................................................... 0
South Carolina ..................................................... 2.92
South Dakota ....................................................... .89
Tennessee ........................................................... 3.01
Texas ................................................................... 18.46
Utah ..................................................................... 1.86
Vermont ............................................................... 0
Virginia ................................................................. 0
Washington .......................................................... 2.49
West Virginia ....................................................... 7.14
Wisconsin ............................................................ 2.65
Wyoming .............................................................. .91
Guam ................................................................... .30
Puerto Rico .......................................................... 1.22
Virgin Islands ....................................................... 0
American Samoa ................................................. .16
Trust Territory of Pacific ...................................... .98

Total .......................................................... 100.00

(d) Based on these percentages, the 
total additional sums hereby allotted 
to the States are as follows:

State 

Allotments 
from funds ap-

propriated 
under Public 
Law 94–447

Alabama ......................................................... $23,520.000
Alaska ............................................................ 4,368,000
Arizona ........................................................... 22,512,000
Arkansas ........................................................ 17,952,000
California ........................................................ 0
Colorado ........................................................ 14,592,000
Connecticut .................................................... 0
Delaware ........................................................ 0
District of Columbia ....................................... 0
Florida ............................................................ 14,256,000
Georgia .......................................................... 27,360,000
Hawaii ............................................................ 2,880,000
Idaho .............................................................. 5,088,000
Illinois ............................................................. 0
Indiana ........................................................... 0
Iowa ............................................................... 1,776,000
Kansas ........................................................... 13,920,000
Kentucky ........................................................ 12,960,000
Louisiana ....................................................... 16,848,000
Maine ............................................................. 0
Maryland ........................................................ 7,248,000
Massachusetts ............................................... 0
Michigan ........................................................ 0
Minnesota ...................................................... 0
Mississippi ..................................................... 12,720,000
Missouri ......................................................... 7,056,000
Montana ......................................................... 3,024,000
Nebraska ....................................................... 3,696,000
Nevada .......................................................... 624,000
New Hampshire ............................................. 0
New Jersey .................................................... 0
New Mexico ................................................... 5,424,000
New York ....................................................... 0
North Carolina ............................................... 31,920,000

State 

Allotments 
from funds ap-

propriated 
under Public 
Law 94–447

North Dakota ................................................. 5,088,000
Ohio ............................................................... 0
Oklahoma ...................................................... 17,472,000
Oregon ........................................................... 1,344,000
Pennsylvania ................................................. 0
Rhode Island ................................................. 0
South Carolina ............................................... 14,016,000
South Dakota ................................................. 4,272,000
Tennessee ..................................................... 14,448,000
Texas ............................................................. 88,608,000
Utah ............................................................... 8,928,000
Vermont ......................................................... 0
Virginia ........................................................... 0
Washington .................................................... 11,952,000
West Virginia ................................................. 34,272,000
Wisconsin ...................................................... 12,720,000
Wyoming ........................................................ 4,368,000
Guam ............................................................. 1,440,000
Puerto Rico .................................................... 5,856,000
Virgin Islands ................................................. 0
American Samoa ........................................... 768,000
Trust Territory of Pacific ................................ 4,704,000

Total .................................................... 480,000,000

§ 35.910–7 Fiscal Year 1977 Supple-
mental Appropriations Act allot-
ments. 

(a) Under title I, chapter V of Public 
Law 95–26, $1 billion is available for ob-
ligation. The allotments are to be used 
to carry out title II of the Act, exclud-
ing sections 206, 208, and 209. These al-
lotments are available until expended 
but must be obligated by May 3, 1980. 
After that date, unobligated balances 
will be subject to reallotment under 
section 205 (b) of the Act (see § 35.910–2 
(b)). 

(b) The allotments, computed by pro-
portionally adjusting the table on page 
16 of Senate Report No. 95–38, are based 
on the following four factors: 

(1) 25 percent on the States estimated 
1975 census population; 

(2) 50 percent on each State’s partial 
needs, i.e., on the cost of needed facili-
ties in categories I, II, and IVB (sec-
ondary treatment, more stringent 
treatment required to meet water qual-
ity standards, and interceptor sewers 
and pumping stations), as shown in 
table IV of the May 6, 1975, EPA report, 
‘‘cost Estimates for Construction of 
Publicly Owned Waste Water Treat-
ment Facilities—1974 Needs Survey’’; 

(3) 25 percent on each State’s full 
needs, i.e., on the cost of needed facili-
ties in categories I, II, IIIA, IIIB, IVA, 
IVB, and V (secondary treatment, more 
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stringent treatment required to meet 
water quality standards, infiltration 
and inflow correction, major sewer sys-
tem rehabilitation, collector sewers, 
interceptor sewers, and pumping sta-
tions, and treatment of combined sewer 
overflows), as shown in table V of the 
EPA report noted in paragraph (b) (2) 
of this section; and 

(4) An allotment adjustment to in-
sure that no State receives less than 
the one-third of 1 percent of the total 
amount allocated. 

(c) Based on paragraph (b) of this sec-
tion, the total additional sums hereby 
allotted to the States are as follows:

State Allotment 

Alabama ......................................................... $10,906,000
Alaska ............................................................ 4,759,000
Arizona ........................................................... 6,345,000
Arkansas ........................................................ 10,807,000
California ........................................................ 82,391,000
Colorado ........................................................ 8,031,000
Connecticut .................................................... 12,195,000
Delaware ........................................................ 3,966,000
District of Columbia ....................................... 3,966,000
Florida ............................................................ 35,792,000
Georgia .......................................................... 19,929,000
Hawaii ............................................................ 6,940,000
Idaho .............................................................. 4,065,000
Illinois ............................................................. 52,151,000
Indiana ........................................................... 21,713,000
Iowa ............................................................... 11,005,000
Kansas ........................................................... 12,195,000
Kentucky ........................................................ 14,971,000
Louisiana ....................................................... 12,493,000
Maine ............................................................. 5,453,000
Maryland ........................................................ 37,874,000
Massachusetts ............................................... 27,662,000
Michigan ........................................................ 46,897,000
Minnesota ...................................................... 15,070,000
Mississippi ..................................................... 7,535,000
Missouri ......................................................... 19,830,000
Montana ......................................................... 3,272,000
Nebraska ....................................................... 6,147,000
Nevada .......................................................... 3,272,000
New Hampshire ............................................. 6,742,000
New Jersey .................................................... 47,591,000
New Mexico ................................................... 3,272,000
New York ....................................................... 105,294,000
North Carolina ............................................... 20,722,000
North Dakota ................................................. 3,272,000
Ohio ............................................................... 55,522,000
Oklahoma ...................................................... 13,484,000
Oregon ........................................................... 8,328,000
Pennsylvania ................................................. 46,698,000
Rhode Island ................................................. 3,966,000
South Carolina ............................................... 13,088,000
South Dakota ................................................. 3,272,000
Tennessee ..................................................... 14,872,000
Texas ............................................................. 43,030,000
Utah ............................................................... 5,057,000
Vermont ......................................................... 3,272,000
Virginia ........................................................... 22,011,000
Washington .................................................... 15,368,000
West Virginia ................................................. 21,614,000
Wisconsin ...................................................... 19,929,000
Wyoming ........................................................ 3,272,000
Guam ............................................................. 992,000
Puerto Rico .................................................... 8,923,000

State Allotment 

Virgin Islands ................................................. 496,000
American Samoa ........................................... 298,000
Trust Territory of Pacific ................................ 1,983,000

Total .................................................... 1,000,000,000

§ 35.910–8 Allotments for fiscal years 
1978–1981. 

(a) Unless later legislation requires 
otherwise, for each of the fiscal years 
1978–1981, all funds appropriated under 
authorizations in section 207 of the Act 
will be distributed among the States 
based on the following percentages 
drawn from table 3 of Committee print 
numbered 95–30 of the Committee on 
Public Works and Transportation of 
the House of Representatives:

State Percentage 

Alabama .............................................................. 1.2842
Alaska .................................................................. .4235
Arizona ................................................................ .7757
Arkansas ............................................................. .7513
California ............................................................. 7.9512
Colorado .............................................................. .9187
Connecticut ......................................................... 1.1072
Delaware ............................................................. .3996
District of Columbia ............................................. .3193
Florida ................................................................. 3.8366
Georgia ................................................................ 1.9418
Hawaii .................................................................. .7928
Idaho ................................................................... .4952
Illinois .................................................................. 5.1943
Indiana ................................................................. 2.7678
Iowa ..................................................................... 1.2953
Kansas ................................................................ .8803
Kentucky .............................................................. 1.4618
Louisiana ............................................................. 1.2625
Maine ................................................................... .7495
Maryland .............................................................. 2.7777
Massachusetts .................................................... 2.9542
Michigan .............................................................. 4.1306
Minnesota ............................................................ 1.8691
Mississippi ........................................................... .9660
Missouri ............................................................... 2.4957
Montana .............................................................. .3472
Nebraska ............................................................. .5505
Nevada ................................................................ .4138
New Hampshire ................................................... .8810
New Jersey ......................................................... 3.5715
New Mexico ......................................................... .3819
New York ............................................................. 10.6209
North Carolina ..................................................... 1.9808
North Dakota ....................................................... .3107
Ohio ..................................................................... 6.4655
Oklahoma ............................................................ .9279
Oregon ................................................................ 1.2974
Pennsylvania ....................................................... 4.3616
Rhode Island ....................................................... .5252
South Carolina .................................................... 1.1766
South Dakota ...................................................... .3733
Tennessee ........................................................... 1.5486
Texas ................................................................... 4.3634
Utah ..................................................................... .4457
Vermont ............................................................... .3845
Virginia ................................................................ 1.9602
Washington ......................................................... 1.7688
West Virginia ....................................................... 1.7903
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State Percentage 

Wisconsin ............................................................ 1.9503
Wyoming ............................................................. .3003
Guam ................................................................... .0744
Puerto Rico ......................................................... 1.1734
Virgin Islands ....................................................... .0378
American Samoa ................................................. .0616
Trust Territory of Pacific ...................................... .1530

Total .......................................................... 100.00

(b) Based on paragraph (a) of this sec-
tion, and table 4 of the committee 
print, the following authorizations are 
allotted among the States subject to 
the limitations of paragraph (c) of this 
section:

State For fiscal year 
1978

For each of 
the fiscal 

years 1979, 
1980, 1981

Alabama ............................ $57,789,000 $64,210,000
Alaska ................................ 19,057,500 21,175,000
Arizona .............................. 34,906,500 38,785,000
Arkansas ............................ 33,808,500 37,565,000
California ............................ 357,804,000 397,560,000
Colorado ............................ 41,341,500 45,935,000
Connecticut ........................ 49,824,000 55,360,000
Delaware ............................ 17,982,000 19,980,000
District of Columbia ........... 14,368,500 15,965,000
Florida ................................ 172,647,000 191,830,000
Georgia .............................. 87,381,000 97,090,000
Hawaii ................................ 35,676,000 39,640,000
Idaho .................................. 22,284,000 24,760,000
Illinois ................................. 233,743,500 259,715,000
Indiana ............................... 124,551,000 138,390,000
Iowa ................................... 58,288,500 64,765,000
Kansas ............................... 39,613,500 44,015,000
Kentucky ............................ 65,781,000 73,090,000
Louisiana ........................... 56,812,500 63,125,000
Maine ................................. 33,727,500 37,475,000
Maryland ............................ 124,996,500 138,885,000
Massachusetts ................... 132,939,000 147,710,000
Michigan ............................ 185,877,000 206,530,000
Minnesota .......................... 84,109,500 93,455,000
Mississippi ......................... 43,470,000 48,300,000
Missouri ............................. 112,306,500 124,785,000
Montana ............................. 15,624,000 17,360,000
Nebraska ........................... 24,772,500 27,525,000
Nevada .............................. 18,621,000 20,690,000
New Hampshire ................. 39,645,000 44,050,000
New Jersey ........................ 160,717,500 178,575,000
New Mexico ....................... 17,185,500 19,095,000
New York ........................... 477,940,500 531,045,000
North Carolina ................... 89,136,000 99,040,000
North Dakota ..................... 13,981,500 15,535,000
Ohio ................................... 290,947,500 323,275,000
Oklahoma .......................... 41,755,500 46,395,000
Oregon ............................... 58,383,000 64,870,000
Pennsylvania ..................... 196,272,000 218,080,000
Rhode Island ..................... 23,634,000 26,260,000
South Carolina ................... 52,947,000 58,830,000
South Dakota ..................... 16,798,500 18,665,000
Tennessee ......................... 69,687,000 77,430,000
Texas ................................. 196,353,000 218,170,000
Utah ................................... 20,056,500 22,285,000
Vermont ............................. 17,302,500 19,225,000
Virginia ............................... 88,209,000 98,010,000
Washington ........................ 79,596,000 88,440,000
West Virginia ..................... 80,563,500 89,515,000
Wisconsin .......................... 87,763,500 97,515,000
Wyoming ............................ 13,513,500 15,015,000

State For fiscal year 
1978

For each of 
the fiscal 

years 1979, 
1980, 1981

Guam ................................. 3,348,000 3,720,000
Puerto Rico ........................ 52,803,000 58,670,000
Virgin Islands ..................... 1,701,000 1,890,000
American Samoa ............... 2,772,000 3,080,000
Trust Territory of the Pa-

cific Islands .................... 6,885,000 7,650,000

Total ........................ 4,500,000,000 5,000,000,000

(c) The authorizations in paragraph 
(b) of this section depend on appropria-
tion. Therefore, the Regional Adminis-
trator may not obligate any portion of 
any authorization for a fiscal year 
until a law is enacted appropriating 
part or all of the sums authorized for 
that fiscal year. If sums appropriated 
are less than the sums authorized for a 
fiscal year, EPA will apply the percent-
ages in paragraph (a) of this section to 
distribute all appropriated sums among 
the States, and promptly will notify 
each State of its share. The Regional 
Administrator may not obligate more 
than the State’s share of appropriated 
sums. 

(d) If supplementary funds are appro-
priated in any fiscal year under section 
205(e) of the Act to carry out the pur-
poses of this paragraph, no State shall 
receive less than one-half of 1 percent 
of the total allotment among all States 
for that fiscal year, except that in the 
case of Guam, the Virgin Islands, 
American Samoa, and the Trust Terri-
tories not more than thirty-three one-
hundredths of 1 percent of the total al-
lotment shall be allotted to all four of 
those jurisdictions. If for any fiscal 
year the amount appropriated to carry 
out this paragraph is less than the full 
amount needed, the following States 
will share in any funds appropriated for 
the purposes of this paragraph in the 
following percentages, drawn from the 
note to table 3 of committee print 
numbered 95–30 of the Committee on 
Public Works and Transportation of 
the House of Representatives:

State Percentage 

Alaska .................................................................. 5.4449
Delaware ............................................................. 7.1459
District of Columbia ............................................. 12.8612
Idaho ................................................................... .3416
Montana .............................................................. 10.8755
Nevada ................................................................ 6.1352
New Mexico ......................................................... 8.4057
North Dakota ....................................................... 13.4733
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State Percentage 

South Dakota ...................................................... 9.0178
Utah ..................................................................... 3.8648
Vermont ............................................................... 8.2206
Wyoming ............................................................. 14.2135

Total .......................................................... 100.0000

§ 35.910–9 Allotment of Fiscal Year 
1978 appropriation. 

(a) Public Law 95–240 appropriated 
$4.5 billion. These allotments are avail-
able until expended but must be obli-
gated by September 30, 1979. After that 
date unobligated balances will be real-
lotted under section 205(b) of the Act 
(see § 35.910–2(b)). 

(b) These sums were allotted to the 
States as shown in § 35.910–8(b). 

[43 FR 56200, Nov. 30, 1978]

§ 35.910–10 Allotment of Fiscal Year 
1979 appropriation. 

(a) Title II of Public Law 95–392 ap-
propriated $4.2 billion. These allot-
ments are available until expended but 
must be obligated by September 30, 
1980. After that date, unobligated bal-
ances will be reallotted under section 
205(b) of the Act (see § 35.910–2(b)). 

(b) The allotments were computed by 
applying the percentages in § 35.910–8(a) 
and (b) to the funds appropriated for 
FY 1979 and rounding to the nearest 
hundred dollars. 

(c) The $4.2 billion are allotted as fol-
lows:

State 

Allotments 
from funds ap-

propriated 
under Pub. L. 

95–392

Alabama ......................................................... $53,189,100
Alaska ............................................................ 20,709,000
Arizona ........................................................... 32,128,000
Arkansas ........................................................ 31,117,400
California ........................................................ 329,323,400
Colorado ........................................................ 38,050,800
Connecticut .................................................... 45,858,100
Delaware ........................................................ 20,709,000
District of Columbia ....................................... 20,709,000
Florida ............................................................ 158,904,600
Georgia .......................................................... 80,425,600
Hawaii ............................................................ 32,836,300
Idaho .............................................................. 20,709,000
Illinois ............................................................. 215,137,900
Indiana ........................................................... 114,637,000
Iowa ............................................................... 53,648,800
Kansas ........................................................... 36,460,300
Kentucky ........................................................ 60,545,000
Louisiana ....................................................... 52,290,300
Maine ............................................................. 31,042,900
Maryland ........................................................ 115,047,000
Massachusetts ............................................... 122,357,300

State 

Allotments 
from funds ap-

propriated 
under Pub. L. 

95–392

Michigan ........................................................ 171,081,500
Minnesota ...................................................... 77,414,600
Mississippi ..................................................... 40,009,900
Missouri ......................................................... 103,367,100
Montana ......................................................... 20,709,000
Nebraska ....................................................... 22,800,700
Nevada .......................................................... 20,709,000
New Hampshire ............................................. 36,489,300
New Jersey .................................................... 147,924,700
New Mexico ................................................... 20,709,000
New York ....................................................... 439,897,200
North Carolina ............................................... 82,040,900
North Dakota ................................................. 20,709,000
Ohio ............................................................... 267,788,600
Oklahoma ...................................................... 38,431,900
Oregon ........................................................... 53,735,800
Pennsylvania ................................................. 180,649,100
Rhode Island ................................................. 21,752,800
South Carolina ............................................... 48,732,500
South Dakota ................................................. 20,709,000
Tennessee ..................................................... 64,140,000
Texas ............................................................. 180,723,600
Utah ............................................................... 20,709,000
Vermont ......................................................... 20,709,000
Virginia ........................................................... 81,187,700
Washington .................................................... 73,260,300
West Virginia ................................................. 74,150,800
Wisconsin ...................................................... 80,777,700
Wyoming ........................................................ 20,709,000
American Samoa ........................................... 2,551,400
Guam ............................................................. 3,081,500
Northern Mariana Islands .............................. 570,300
Puerto Rico .................................................... 48,600,000
Trust Territory of Pacific ................................ 5,766,700
Virgin Islands ................................................. 1,565,600

Total .................................................... 4,200,000,000

[43 FR 56201, Nov. 30, 1978, as amended at 44 
FR 37595, June 27, 1979; 44 FR 39339, July 5, 
1979]

§ 35.910–11 Allotment of Fiscal Year 
1980 appropriation. 

(a) Title II of Public Law 96–103 ap-
propriated $3.4 billion. These allot-
ments are available until expended but 
must be obligated by September 30, 
1981. After that date, unobligated bal-
ances will be reallotted under section 
205(b) of the Act (see § 35.910–2(b)). 

(b) The allotments were computed by 
applying the percentages in § 35.910–8 
(a) and (d) to the funds appropriated for 
FY 1980 and rounding to the nearest 
hundred dollars. 

(c) The $3.4 billion are alloted as fol-
lows:

State 

Allotments 
from funds ap-

propriated 
under Pub. L. 

95–372

Alabama ......................................................... $43,057,800
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State 

Allotments 
from funds ap-

propriated 
under Pub. L. 

95–372

Alaska ............................................................ 16,764,500
Arizona ........................................................... 26,008,400
Arkansas ........................................................ 25,190,300
California ........................................................ 266,595,100
Colorado ........................................................ 30,803,000
Connecticut .................................................... 37,123,200
Delaware ........................................................ 16,764,500
District of Columbia ....................................... 16,764,500
Florida ............................................................ 128,637,000
Georgia .......................................................... 65,106,400
Hawaii ............................................................ 26,581,700
Idaho .............................................................. 16,764,500
Illinois ............................................................. 174,159,300
Indiana ........................................................... 92,801,300
Iowa ............................................................... 43,430,000
Kansas ........................................................... 29,515,500
Kentucky ........................................................ 49,012,600
Louisiana ....................................................... 42,330,300
Maine ............................................................. 25,129,900
Maryland ........................................................ 93,133,300
Massachusetts ............................................... 99,051,100
Michigan ........................................................ 138,494,500
Minnesota ...................................................... 62,668,900
Mississippi ..................................................... 32,388,900
Missouri ......................................................... 83,678,100
Montana ......................................................... 16,764,500
Nebraska ....................................................... 18,457,700
Nevada .......................................................... 16,764,500
New Hampshire ............................................. 29,539,000
New Jersey .................................................... 119,748,500
New Mexico ................................................... 16,764,500
New York ....................................................... 356,107,300
North Carolina ............................................... 66,414,100
North Dakota ................................................. 16,764,500
Ohio ............................................................... 216,781,200
Oklahoma ...................................................... 31,111,500
Oregon ........................................................... 43,500,400
Pennsylvania ................................................. 146,239,700
Rhode Island ................................................. 17,609,400
South Carolina ............................................... 39,450,100
South Dakota ................................................. 16,764,500
Tennessee ..................................................... 51,922,900
Texas ............................................................. 146,300,100
Utah ............................................................... 16,764,500
Vermont ......................................................... 16,764,500
Virginia ........................................................... 65,723,400
Washington .................................................... 59,305,900
West Virginia ................................................. 60,026,800
Wisconsin ...................................................... 65,391,400
Wyoming ........................................................ 16,764,500
American Samoa ........................................... 2,065,400
Guam ............................................................. 2,494,500
Puerto Rico .................................................... 39,342,800
Trust Terr ....................................................... 4,667,200
Virgin Islands ................................................. 1,267,400
Northern Marianas ......................................... 462,700

Total .................................................... 3,400,000,000

[45 FR 16486, Mar. 14, 1980]

§ 35.910–12 Reallotment of deobligated 
funds of Fiscal Year 1978. 

(a) Of the 4.5 billion appropriated by 
Public Law 95–240 for Fiscal Year 1978, 
$23,902,130 remained unobligated as of 
September 30, 1979 and thereby became 
subject to reallotment. 

(b) The reallotment was computed by 
applying the percentages in § 35.910–
8(a), adjusted to account for the ab-
sence of Ohio and readjusted to comply 
with the requirements of § 35.910(d) es-
tablishing a minimum allotment of .5 
percent. 

(c) These funds are added to the Fis-
cal Year 1980 allotments and will re-
main available through September 30, 
1981 (see §§ 35.910–2(b) and 35.910–8). 

(d) The $23,902,130 is allotted as fol-
lows:

State Amount 

Alabama ............................................................. $324,543
Alaska ................................................................ 118,190
Arizona ............................................................... 196,050
Arkansas ............................................................ 189,880
California ............................................................ 2,009,389
Colorado ............................................................ 232,191
Connecticut ........................................................ 279,813
Delaware ............................................................ 118,190
District of Columbia ........................................... 118,190
Florida ................................................................ 969,582
Georgia .............................................................. 490,736
Hawaii ................................................................ 200,367
Idaho .................................................................. 125,148
Illinois ................................................................. 1,312,681
Indiana ............................................................... 699,465
Iowa ................................................................... 327,345
Kansas ............................................................... 222,494
Kentucky ............................................................ 369,430
Louisiana ........................................................... 319,073
Maine ................................................................. 189,428
Maryland ............................................................ 701,974
Massachusetts ................................................... 746,591
Michigan ............................................................ 1,043,875
Minnesota .......................................................... 472,360
Mississippi ......................................................... 244,147
Missouri ............................................................. 630,710
Montana ............................................................. 118,190
Nebraska ........................................................... 139,138
Nevada .............................................................. 118,190
New Hampshire ................................................. 222,653
New Jersey ........................................................ 902,590
New Mexico ....................................................... 118,190
New York ........................................................... 2,684,060
North Carolina ................................................... 500,590
North Dakota ..................................................... 118,190
Oklahoma .......................................................... 234,496
Oregon ............................................................... 327,888
Pennsylvania ..................................................... 1,102,234
Rhode Island ..................................................... 132,719
South Carolina ................................................... 297,352
South Dakota ..................................................... 118,190
Tennessee ......................................................... 391,354
Texas ................................................................. 1,102,708
Utah ................................................................... 118,190
Vermont ............................................................. 118,190
Virginia ............................................................... 495,392
Washington ........................................................ 447,046
West Virginia ..................................................... 452,493
Wisconsin .......................................................... 492,883
Wyoming ............................................................ 118,190
Guam ................................................................. 18,805
Puerto Rico ........................................................ 296,561
Virgin Islands ..................................................... 9,561
American Samoa ............................................... 15,573
Tr. Terr. of Pac. Islds ........................................ 35,192
N. Mariana Islds ................................................ 3,480

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00473 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



474

40 CFR Ch. I (7–1–03 Edition)§ 35.912

State Amount 

Total ........................................................ 23,902,130

[45 FR 83497, Dec. 19, 1980. Correctly des-
ignated at 46 FR 9947, Jan. 30, 1981]

§ 35.912 Delegation to State agencies. 
EPA’s policy is to maximize the use 

of staff capabilities of State agencies. 
Therefore, in the implementation of 
the construction grant program, opti-
mum use will be made of available 
State and Federal resources. This will 
eliminate unnecessary duplicative re-
views of documents required in the 
processing of construction grant 
awards. Accordingly, the Regional Ad-
ministrator may enter into a written 
agreement, where appropriate, with a 
State agency to authorize the State 
agency’s certification of the technical 
or administrative adequacy of specifi-
cally required documents. The agree-
ment may provide for the review and 
certification of elements of: 

(a) Facilities plans (step 1), 
(b) plans and specifications (step 2), 
(c) operation and maintenance manu-

als, and 
(d) such other elements as the Re-

gional Administrator determines may 
be appropriately delegated as the pro-
gram permits and State competence al-
lows. The agreement will define re-
quirements which the State will be ex-
pected to fulfill as part of its general 
responsibilities for the conduct of an 
effective preaward applicant assistance 
program; compensation for this pro-
gram is the responsibility of the State. 
The agreement will also define specific 
duties regarding the review of identi-
fied documents prerequisite to the re-
ceipt of grant awards. A certification 
agreement must provide that an appli-
cant or grantee may request review by 
the Regional Administrator of an ad-
verse recommendation by a State agen-
cy. Delegation activities are compen-
sable by EPA only under section 106 of 
the Act or subpart F of this part.

§ 35.915 State priority system and 
project priorty list. 

Construction grants will be awarded 
from allotments according to the State 
priority list, based on the approved 
State priority system. The State pri-

ority system and list must be designed 
to achieve optimum water quality 
management consistent with the goals 
and requirements of the Act. 

(a) State priority system. The State 
priority system describes the method-
ology used to rate and rank projects 
that are considered eligible for assist-
ance. It also sets forth the administra-
tive, management, and public partici-
pation procedures required to develop 
and revise the State project priority 
list. In developing its annual priority 
list, the State must consider the con-
struction grant needs and priorities set 
forth in certified and approved State 
and areawide water quality manage-
ment (WQM) plans. The State shall 
hold a public hearing before submission 
of the priority system (or revision 
thereto). Before the hearing, a fact 
sheet describing the proposed system 
(including rating and ranking criteria) 
shall be distributed to the public. A 
summary of State responses to public 
comment and to any public hearing 
testimony shall be prepared and in-
cluded in the priority system submis-
sion. The Regional Administrator shall 
review and approve the State priority 
system for procedural completeness, 
insuring that it is designed to obtain 
compliance with the enforceable re-
quirements of the Act as defined in 
§ 35.905. The Regional Administrator 
may exempt grants for training facili-
ties under section 109(b)(1) of the Act 
and § 35.930–1(b) from these require-
ments. 

(1) Project rating criteria. (i) The State 
priority system shall be based on the 
following criteria: 

(A) The severity of the pollution 
problem; 

(B) The existing population affected; 
(C) The need for preservation of high 

quality waters; and 
(D) At the State’s option, the specific 

category of need that is addressed. 
(ii) The State will have sole author-

ity to determine the priority for each 
category of need. These categories 
comprise mutually exclusive classes of 
facilities and include: 

(A) Category I—Secondary treat-
ment; 

(B) Category II—More stringent 
treatment; 
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(C) Category IIIA—Infiltration/inflow 
correction; 

(D) Category IIIB—Sewer system re-
placement or major rehabilitation; 

(E) Category IVA—New collectors 
and appurtenances; 

(F) Category IVB—New interceptors 
and appurtenances; and 

(G) Category V—Correction of com-
bined sewer overflows. 

(iii) Step 2, step 3 and step 2=3 
projects utilizing processes and tech-
niques meeting the innovative and al-
ternative guidelines in appendix E of 
this part may receive higher priority. 
Also 100 percent grants for projects 
that modify or replace malfunctioning 
treatment works constructed with an 
85 percent grant may receive a higher 
priority. 

(iv) Other criteria, consistent with 
these, may be considered (including the 
special needs of small and rural com-
munities). The State shall not con-
sider: The project area’s development 
needs not related to pollution abate-
ment; the geographical region within 
the State; or future population growth 
projections. 

(2) Criteria assessment. The State shall 
have authority to determine the rel-
ative influence of the rating criteria 
used for assigning project priority. The 
criteria must be clearly delineated in 
the approved State priority system and 
applied consistently to all projects. A 
project on the priority list shall gen-
erally retain its priority rating until 
an award is made. 

(b) State needs inventory. The State 
shall maintain a listing, including 
costs by category, of all needed treat-
ment works. The most recent needs in-
ventory, prepared in accordance with 
section 516(b)(1)(B) of the Act, should 
be used for this purpose. This State 
listing should be the same as the needs 
inventory and fulfills similar require-
ments in the State WQM planning 
process. The State project priority list 
shall be consistent with the needs in-
ventory. 

(c) State project priority list. The State 
shall prepare and submit annually a 
ranked priority listing of projects for 
which Federal assistance is expected 
during the 5-year planning period 
starting at the beginning of the next 
fiscal year. The list’s fundable portion 

shall include those projects planned for 
award during the first year of the 5-
year period (hereinafter called the 
funding year). The fundable portion 
shall not exceed the total funds ex-
pected to be available during the year 
less all applicable reserves provided in 
§ 35.915–1 (a) through (d). The list’s 
planning portion shall include all 
projects outside the fundable portion 
that may, under anticipated allotment 
levels, receive funding during the 5-
year period. The Administrator shall 
provide annual guidance to the States 
outlining the funding assumptions and 
other criteria useful in developing the 
5-year priority list. 

(1) Project priority list development. 
The development of the project pri-
ority list shall be consistent with the 
rating criteria established in the ap-
proved priority system, in accordance 
with the criteria in paragraph (a)(1) of 
this section. In ranking projects, 
States must also consider the treat-
ment works and step sequence; the al-
lotment deadline; total funds available; 
and other management criteria in the 
approved State priority system. In de-
veloping its annual priority list, the 
State must consider the construction 
grant needs and priorities set forth in 
certified and approved State and 
areawide WQM plans. The Regional Ad-
ministrator may request that a State 
provide justification for the rating or 
ranking established for specific 
project(s). 

(2) Project priority list information. The 
project priority list shall include the 
information for each project that is set 
out below for projects on the fundable 
portion of the list. The Administrator 
shall issue specific guidance on these 
information requirements for the plan-
ning portion of the list, including 
phase-in procedures for the fiscal year 
1979 priority planning process. 

(i) State assigned EPA project num-
ber; 

(ii) Legal name and address of appli-
cant; 

(iii) Short project name or descrip-
tion; 

(iv) Priority rating and rank of each 
project, based on the approved priority 
system; 

(v) Project step number (step 1, 2, 3, 
or 2=3); 
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(vi) Relevant needs authority/facility 
number(s); 

(vii) NPDES number (as appropriate); 
(viii) Parent project number (i.e., 

EPA project number for predecessor 
project); 

(ix) For step 2, 3, or 2=3 projects, in-
dication of alternative system for 
small community; 

(x) For step 2, 3, or 2=3 projects, that 
portion (if any) of eligible cost to apply 
to alternative techniques; 

(xi) For step 2, 3, or 2=3 projects, that 
portion (if any) of eligible cost to apply 
to innovative processes; 

(xii) For step 3 or 2=3 projects, the el-
igible costs in categories IIIB, IV, and 
V (see § 35.915(a)(1)(ii)); 

(xiii) Total eligible cost; 
(xiv) Date project is expected to be 

certified by State to EPA for funding; 
(xv) Estimated EPA assistance (not 

including potential grant increase from 
the reserve in § 35.915–1(b)); and 

(xvi) Indication that the project does 
or does not satisfy the enforceable re-
quirements provision, including (as ap-
propriate) funding estimates for those 
portions which do not meet the en-
forceable requirements of the Act. 

(d) Public participation. Before the 
State submits its annual project pri-
ority list to the Regional Adminis-
trator, the State shall insure that ade-
quate public participation (including a 
public hearing) has taken place as re-
quired by subpart G of this part. Before 
the public hearing, the State shall cir-
culate information about the priority 
list including a description of each pro-
posed project and a statement con-
cerning whether or not it is necessary 
to meet the enforceable requirements 
of the Act. The information on the pro-
posed priority list under paragraph 
(c)(2) of this section may be used to ful-
fill these requirements. This public 
hearing may be conducted jointly with 
any regular public meeting of the State 
agency. The public must receive ade-
quate and timely statewide notice of 
the meeting (including publication of 
the proposed priority list) and 
attendees at the meeting must receive 
adequate opportunity to express their 
views concerning the list. Any revision 
of the State priority list (including 
project bypass and the deletion or addi-
tion of projects) requires circulation 

for public comment and a public hear-
ing unless the State agency and the 
Regional Administrator determine that 
the revision is not significant. The ap-
proved State priority system shall de-
scribe the public participation policy 
and procedures applicable to any pro-
posed revision to the priority list. 

(e) Submission and review of project pri-
ority list. The State shall submit the 
priority list as part of the annual State 
program plan under subpart G of this 
part. A summary of State agency re-
sponse to public comment and hearing 
testimony shall be prepared and sub-
mitted with the priority list. The Re-
gional Administrator will not consider 
a priority list to be final until the pub-
lic participation requirements are met 
and all information required for each 
project has been received. The Re-
gional Administrator will review the 
final priority list within 30 days to in-
sure compliance with the approved 
State priority system. No project may 
be funded until this review is complete. 

(f) Revision of the project priority list. 
The State may modify the project pri-
ority list at any time during the pro-
gram planning cycle in accordance 
with the public participation require-
ments and the procedures established 
in the approved State priority system. 
Any modification (other than clerical) 
to the priority list must be clearly doc-
umented and promptly reported to the 
Regional Administrator. As a min-
imum, each State’s priority list man-
agement procedure must provide for 
the following conditions: 

(1) Project bypass. A State may bypass 
a project on the fundable portion of the 
list after it gives written notice to the 
municipality and the NPDES authority 
that the State has determined that the 
project to be bypassed will not be ready 
to proceed during the funding year. By-
passed projects shall retain their rel-
ative priority rating for consideration 
in the future year allotments. The 
highest ranked projects on the plan-
ning portion of the list will replace by-
passed projects. Projects considered for 
funding in accordance with this provi-
sion must comply with paragraph (g) of 
this section. 

(2) Additional allotments. If a State re-
ceives any additional allotment(s), it 
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may fund projects on the planning por-
tion of the priority list without further 
public participation if: 

(i) The projects on the planning por-
tion have met all administrative and 
public participation requirements out-
lined in the approved State priority 
system; and 

(ii) The projects included within the 
fundable range are the highest priority 
projects on the planning portion. 
If sufficient projects that meet these 
conditions are not available on the 
planning portion of the list, the State 
shall follow the procedures outlined in 
paragraph (e) of this section to add 
projects to the fundable portion of the 
priority list. 

(3) Project removal. A State may re-
move a project from the priority list 
only if: 

(i) The project has been fully funded; 
(ii) The project is no longer entitled 

to funding under the approved priority 
system; 

(iii) The Regional Administrator has 
determined that the project is not 
needed to comply with the enforceable 
requirements of the Act; or 

(iv) The project is otherwise ineli-
gible. 

(g) Regional Administrator review for 
compliance with the enforceable require-
ments of the Act. (1) Unless otherwise 
provided in paragraph (g)(2) of this sec-
tion, the Regional Administrator may 
propose the removal of a specific 
project or portion thereof from the 
State project priority list during or 
after the initial review where there is 
reason to believe that it will not result 
in compliance with the enforceable re-
quirements of the Act. Before making a 
final determination, the Regional Ad-
ministrator will initiate a public hear-
ing on this issue. Questioned projects 
shall not be funded during this admin-
istrative process. Consideration of 
grant award will continue for those 
projects not at issue in accordance 
with all other requirements of this sec-
tion. 

(i) The Regional Administrator shall 
establish the procedures for the public 
notice and conduct of any such hear-
ing, or, as appropriate, the procedures 
may be adapted from existing agency 

procedures such as § 6.400 or §§ 123.32 
and 123.34 of this chapter. The proce-
dures used must conform to minimum 
Agency guidelines for public hearings 
under part 25 of this chapter. 

(ii) Within 30 days after the date of 
the hearing, the Regional Adminis-
trator shall transmit to the appro-
priate State agency a written deter-
mination about the questioned 
projects. If the Regional Administrator 
determines that the project will not re-
sult in compliance with the enforceable 
requirements of the Act, the State 
shall remove the project from the pri-
ority list and modify the priority list 
to reflect this action. The Regional Ad-
ministrator’s determination will con-
stitute the final agency action, unless 
the State or municipality files a notice 
of appeal under part 30, subpart J of 
this subchapter. 

(2) The State may use 25 percent of 
its funds during each fiscal year for 
projects or portions of projects in cat-
egories IIIB, IVA, IVB, and V (see 
§ 35.915(a)(1)(ii)). These projects must be 
eligible for Federal funding to be in-
cluded on the priority list. EPA will 
generally not review these projects 
under paragraph (g)(1) of this section 
to determine if they will result in com-
pliance with the enforceable require-
ments of the Act. The Regional Admin-
istrator will, however, review all 
projects or portions thereof which 
would use funds beyond the 25-percent 
level according to the criteria in para-
graph (g)(1) of this section. 

(h) Regional Administrator review for 
eligibility. If the Regional Adminis-
trator determines that a project on the 
priority list is not eligible for assist-
ance under this subpart, the State and 
municipality will be promptly advised 
and the State will be required to mod-
ify its priority list accordingly. Elimi-
nation of any project from the priority 
list shall be final and conclusive unless 
the State or municipality files a notice 
of appeal under part 30, subpart J of 
this subchapter. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37595, June 27, 1979; 44 FR 39339, July 5, 
1979]
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§ 35.915–1 Reserves related to the 
project priority list. 

In developing the fundable portion of 
the priority list, the State shall pro-
vide for the establishment of the sev-
eral reserves required or allowed under 
this section. The State shall submit a 
statement specifying the amount to be 
set aside for each reserve with the final 
project priority list. 

(a) Reserve for State management assist-
ance grants. The State may (but need 
not) propose that the Regional Admin-
istrator set aside from each allotment 
a reserve not to exceed 2 percent or 
$400,000, whichever is greater, for State 
management assistance grants under 
subpart F of this part. Grants may be 
made from these funds to cover the 
reasonable costs of administering ac-
tivities delegated to a State. Funds re-
served for this purpose that are not ob-
ligated by the end of the allotment pe-
riod will be added to the amounts last 
allotted to a State. These funds shall 
be immediately available for obligation 
to projects in the same manner and to 
the same extent as the last allotment. 

(b) Reserve for innovative and alter-
native technology project grant increase. 
Each State shall set aside from its an-
nual allotment a specific percentage to 
increase the Federal share of grant 
awards from 75 percent to 85 percent of 
the eligible cost of construction (under 
§ 35.908(b)(1)) for construction projects 
which use innovative or alternative 
waste water treatment processes and 
techniques. The set-aside amount shall 
be 2 percent of the State’s allotment 
for each of fiscal years 1979 and 1980, 
and 3 percent for fiscal year 1981. Of 
this amount not less than one-half of 1 
percent of the State’s allotment shall 
be set aside to increase the Federal 
grant share for projects utilizing inno-
vative processes and techniques. Funds 
reserved under this section may be ex-
pended on projects for which facilities 
plans were initiated before fiscal year 
1979. These funds shall be reallotted if 
not used for this purpose during the al-
lotment period. 

(c) Reserve for grant increases. The 
State shall set aside not less than 5 
percent of the total funds available 
during the priority list year for grant 
increases (including any funds nec-
essary for development of municipal 

pretreatment programs) for projects 
awarded assistance under § 35.935–11. 
The funds reserved for this purpose 
shall be reallotted if not obligated. 
Therefore, if they are not needed for 
grant increases they should be released 
for funding additional projects before 
the reallotment deadline. 

(d) Reserve for step 1 and step 2 
projects. The State may (but need not) 
set aside up to 10 percent of the total 
funds available in order to provide 
grant assistance to step 1 and step 2 
projects that may be selected for fund-
ing after the final submission of the 
project priority list. The funds reserved 
for this purpose shall be reallotted if 
not obligated. Therefore, they should 
be released for funding additional 
projects before the reallotment dead-
line. 

(e) Reserve for alternative systems for 
small communities. Each State with a 
rural population of 25 percent or more 
(as determined by population estimates 
of the Bureau of Census) shall set aside 
an amount equal to 4 percent of the 
State’s annual allotment, beginning 
with the fiscal year 1979 allotment. The 
set-aside amount shall be used for 
funding alternatives to conventional 
treatment works for small commu-
nities. The Regional Administrator 
may authorize, at the request of the 
Governor of any non-rural State, a re-
serve of up to 4 percent of that State’s 
allotment for alternatives to conven-
tional treatment works for small com-
munities. For the purposes of this 
paragraph, the definition of a small 
community is any municipality with a 
population of 3,500 or less, or highly 
dispersed sections of larger municipali-
ties, as determined by the Regional Ad-
ministrator. In States where the re-
serve is mandatory, these funds shall 
be reallotted if not obligated during 
the allotment period. In States where 
the reserve is optional, these funds 
should be released for funding projects 
before the reallotment deadline.

§ 35.917 Facilities planning (step 1). 

(a) Sections 35.917 through 35.917–9 es-
tablish the requirements for facilities 
plans. 

(b) Facilities planning consists of 
those necessary plans and studies 
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which directly relate to the construc-
tion of treatment works necessary to 
comply with sections 301 and 302 of the 
Act. Facilities planning will dem-
onstrate the need for the proposed fa-
cilities. Through a systematic evalua-
tion of feasible alternatives, it will 
also demonstrate that the selected al-
ternative is cost-effective, i.e., is the 
most economical means of meeting es-
tablished effluent and water quality 
goals while recognizing environmental 
and social considerations. (See appen-
dix A to this subpart.) 

(c) EPA requires full compliance with 
the facilities planning provisions of 
this subpart before award of step 2 or 
step 3 grant assistance. (Facilities 
planning initiated before May 1, 1974, 
may be accepted under regulations 
published on February 11, 1974, if the 
step 2 or step 3 grant assistance is 
awarded before April 1, 1980.) 

(d) Grant assistance for step 2 or step 
3 may be awarded before approval of a 
facilities plan for the entire geographic 
area to be served by the complete 
waste treatment system of which the 
proposed treatment works will be an 
integral part if: 

(1) The Regional Administrator de-
termines that applicable statutory re-
quirements have been met (see §§ 35.925–
7 and 35.925–8); that the facilities plan-
ning related to the proposed step 2 or 
step 3 project has been substantially 
completed; and that the step 2 or step 
3 project for which grant assistance is 
made will not be significantly affected 
by the completion of the facilities plan 
and will be a component part of the 
complete system; and 

(2) The applicant agrees to complete 
the facilities plan on a schedule the 
State accepts (subject to the Regional 
Administrator’s approval); the sched-
ule shall be inserted as a special condi-
tion in the grant agreement. 

(e) Facilities planning may not be 
initiated before award of a step 1 grant 
or written approval of a plan of study 
(see § 35.920–3(a)(1)) accompanied by res-
ervation of funds for a step 1 grant (see 
§§ 35.925–18 and 35.905). Facility plan-
ning must be based on load allocations, 
delineation of facility planning areas 
and population projection totals and 
disaggregations in approved water 
quality management (WQM) plans. (See 

paragraph 8a(3) of appendix A.) After 
October 1, 1979, the Regional Adminis-
trator shall not approve grant assist-
ance for any project under this subpart 
if such facility-related information is 
not available in an approved WQM 
plan, unless the Regional Adminis-
trator determines, in writing, based on 
information submitted by the State or 
the grantee, that the facility-related 
information was not within the scope 
of the WQM work program, or that 
award of the grant is necessary to 
achieve water quality goals of the Act. 

(f) If the information required as part 
of a facilities plan has been developed 
separately, the facilities plan should 
incorporate it by reference. Planning 
which has been previously or collat-
erally accomplished under local, State, 
or Federal programs will be utilized 
(not duplicated).

§ 35.917–1 Content of facilities plan. 
Facilities planning must address 

each of the following to the extent con-
sidered appropriate by the Regional 
Administrator: 

(a) A description of the treatment 
works for which construction drawings 
and specifications are to be prepared. 
This description shall include prelimi-
nary engineering data, cost estimates 
for design and construction of the 
treatment works, and a schedule for 
completion of design and construction. 
The preliminary engineering data may 
include, to the extent appropriate, in-
formation such as a schematic flow 
diagram, unit processes, design data re-
garding detention times, flow rates, 
sizing of units, etc. 

(b) A description of the selected com-
plete waste treatment system(s) of 
which the proposed treatment works is 
a part. The description shall cover all 
elements of the system, from the serv-
ice area and collection sewers, through 
treatment, to the ultimate discharge of 
treated waste waters and management 
and disposal of sludge. Planning area 
maps must include major components 
of existing and proposed treatment 
works. For individual systems, plan-
ning area maps must include those in-
dividual systems which are proposed 
for funding under § 35.918. 

(c) Infiltration/inflow documentation 
in accordance with § 35.927 et seq.
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(d) A cost-effectiveness analysis of 
alternatives for the treatment works 
and for the complete waste treatment 
system(s) of which the treatment 
works is a part. The selection of the 
system(s) and the choice of the treat-
ment works for which construction 
drawings and specifications are to be 
prepared shall be based on the results 
of the cost-effectiveness analysis. (See 
appendix A to this subpart.) This anal-
ysis shall include: 

(1) The relationship of the size and 
capacity of alternative works to the 
needs to be served, including reserve 
capacity; 

(2) An evaluation of alternative flow 
and waste reduction measures, includ-
ing nonstructural methods; 

(3) An evaluation of improved efflu-
ent quality attainable by upgrading 
the operation and maintenance and ef-
ficiency of existing facilities as an al-
ternative or supplement to construc-
tion of new facilities; 

(4) An evaluation of the capability of 
each alternative to meet applicable ef-
fluent limitations. (All step 2, step 3, or 
step 2=3 projects shall be based on ap-
plication of best practicable waste 
treatment technology (BPWTT), as a 
minimum. Where application of 
BPWTT would not meet water quality 
standards, the facilities plan shall pro-
vide for attaining such standards. Such 
provision shall consider the alternative 
of treating combined sewer overflows.); 

(5) An identification of, and provision 
for, applying BPWTT as defined by the 
Administrator, based on an evaluation 
of technologies included under each of 
the following waste treatment manage-
ment techniques: 

(i) Biological or physical-chemical 
treatment and discharge to receiving 
waters; 

(ii) Systems employing the reuse of 
waste water and recycling of pollut-
ants; 

(iii) Land application techniques; 
(iv) Systems including revenue gen-

erating applications; and 
(v) Onsite and nonconventional sys-

tems; 
(6) An evaluation of the alternative 

methods for the ultimate disposal of 
treated waste water and sludge mate-
rials resulting from the treatment 

process, and a justification for the 
method(s) chosen; 

(7) An adequate assessment of the ex-
pected environmental impact of alter-
natives (including sites) under part 6 of 
this chapter. This assessment shall be 
revised as necessary to include infor-
mation developed during subsequent 
project steps; 

(8) For facilities planning begun after 
September 30, 1978, whether or not pre-
pared under a step 1 grant, an analysis 
of innovative and alternative treat-
ment processes and techniques that re-
claim and reuse water, productively re-
cycle waste water constituents, elimi-
nate the discharge of pollutants, re-
cover energy or otherwise achieve the 
benefits described in appendix E. The 
provisions of this paragraph are en-
couraged in all cases. They are re-
quired in facilities planning for new 
treatment works and for treatment 
works which are being acquired, al-
tered, modified, improved, or extended 
either to handle a significant increase 
in the volume of treated waste or to re-
duce significantly the pollutant dis-
charges from the system. Where cer-
tain categories of alternative tech-
nologies may not be generally applica-
ble because of prevailing climatic or 
geological conditions, a detailed anal-
ysis of these categories of alternative 
technologies is not required. However, 
the reason for such a rejection must be 
fully substantiated in the facilities 
plan; 

(9) For facilities planning begun after 
September 30, 1978, whether or not pre-
pared under a step 1 grant, an analysis 
of the primary energy requirements 
(operational energy inputs) for each 
system considered. The alternative se-
lected shall propose adoption of meas-
ures to reduce energy consumption or 
to increase recovery as long as such 
measures are cost-effective. Where 
processes or techniques are claimed to 
be innovative technology on the basis 
of energy reduction criterion contained 
in paragraph 6e(2) of appendix E to this 
subpart, a detailed energy analysis 
shall be included to substantiate the 
claim to the satisfaction of the Re-
gional Administrator. 

(e) An identification of effluent dis-
charge limitations or, where a permit 
has been issued, the NPDES permit 
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number, and a brief description of how 
the proposed project(s) will result in 
compliance with the enforceable re-
quirements of the Act. 

(f) Required comments or approvals 
of relevant State, interstate, regional, 
and local agencies (see § 30.305–8). 

(g) A final responsiveness summary, 
consistent with 40 CFR 25.8 and § 35.917–
5. 

(h) A brief statement demonstrating 
that the authorities who will be imple-
menting the plan have the necessary 
legal, financial, institutional, and 
managerial resources available to in-
sure the construction, operation, and 
maintenance of the proposed treatment 
works. 

(i) A statement specifying that the 
requirements of the Civil Rights Act of 
1964 and of part 7 of this chapter have 
been met. 

(j) For facilities planning begun after 
September 30, 1978, whether or not pre-
pared under a step 1 grant, a descrip-
tion of potential opportunities for 
recreation, open space, and access to 
bodies of water analyzed in planning 
the proposed treatment works and the 
recommended actions. The facilities 
plan shall also describe measures taken 
to coordinate with Federal, State, and 
local recreational programs and with 
recreational elements of applicable ap-
proved areawide WQM plans. 

(k) A municipal pretreatment pro-
gram in accordance with § 35.907, 

(l) An estimate of total project costs 
and charges to customers, in accord-
ance with guidance issued by the Ad-
ministrator. 

(m) A statement concerning the 
availability and estimated cost of pro-
posed sites. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 10302, Feb. 16, 1979]

§ 35.917–2 State responsibilities. 
(a) Facilities planning areas. Facilities 

planning should focus upon the geo-
graphic area to be served by the waste 
treatment system(s) of which the pro-
posed treatment works will be an inte-
gral part. The facilities plan should in-
clude the area necessary to prepare an 
environmental assessment and to as-
sure that the most cost-effective means 
of achieving the established water 
quality goals can be implemented. To 

assure that facilities planning will in-
clude the appropriate geographic areas, 
the State shall: 

(1) Delineate, as a preliminary basis 
for planning, the boundaries of the 
planning areas. In the determination of 
each area, appropriate attention should 
be given to including the entire area 
where cost savings, other management 
advantages, or environmental gains 
may result from interconnection of in-
dividual waste treatment systems or 
collective management of such sys-
tems; 

(2) Include maps, which shall be up-
dated annually, showing the identified 
areas and boundary determinations, as 
part of the State submission under sec-
tion 106 of the act; 

(3) Consult with local officials in 
making the area and boundary deter-
minations; and 

(4) Where individual systems are 
likely to be cost-effective, delineate a 
planning area large enough to take ad-
vantage of economies of scale and effi-
ciencies in planning and management. 

(b) Facilities planning priorities. The 
State shall establish funding priorities 
for facilities planning in accordance 
with §§ 35.915 and 35.915–1.

§ 35.917–3 Federal assistance. 
(a) Eligibility. Only an applicant 

which is eligible to receive grant as-
sistance for subsequent phases of con-
struction (steps 2 and 3) and which has 
the legal authority to subsequently 
construct and manage the facility may 
apply for grant assistance for step 1. If 
the area to be covered by the facilities 
plan includes more than one political 
jurisdiction, a grant may be awarded 
for a step 1 project, as appropriate, to: 

(1) The joint authority representing 
such jurisdictions, if eligible; 

(2) one qualified (lead agency) appli-
cant; or 

(3) two or more eligible jurisdictions. 
After a waste treatment management 
agency for an area has been designated 
in accordance with section 208(c) of the 
Act (see subpart G of this part) the Re-
gional Administrator shall not make 
any grant for construction of treat-
ment works within the area except to 
the designated agency. 

(b) Reports. Where a grant has been 
awarded for facilities planning which is 
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expected to require more than 1 year to 
complete, the grantee must submit a 
brief progress report to the Regional 
Administrator at 3-month intervals. 
The progress report shall contain a 
minimum of narrative description, and 
shall describe progress in completing 
the approved schedule of specific tasks 
for the project.

§ 35.917–4 Planning scope and detail. 

(a) Initially, the geographic scope of 
step 1 grant assistance shall be based 
on the area delineated by the State 
under § 35.917–2, subject to the Regional 
Administrator’s review. The Regional 
Administrator may make the prelimi-
nary delineation of the boundaries of 
the planning area, if the State has not 
done so, or may revise boundaries se-
lected by the locality or State agency, 
after appropriate consultation with 
State and local officials. 

(b) Facilities planning shall be con-
ducted only to the extent that the Re-
gional Administrator finds necessary 
in order to insure that facilities for 
which grants are awarded will be cost-
effective and environmentally sound 
and to permit reasonable evaluation of 
grant applications and subsequent 
preparation of designs, construction 
drawings, and specifications.

§ 35.917–5 Public participation. 

(a) General. Consistent with section 
101(e) of the Clean Water Act and 40 
CFR part 25, EPA, the States, and 
grantees shall provide for, encourage, 
and assist public participation in the 
facilities planning process and shall 
provide citizens with information 
about and opportunities to become in-
volved in the following: 

(1) The assessment of local water 
quality problems and needs; 

(2) The identification and evaluation 
of locations for waste water treatment 
facilities and of alternative treatment 
technologies and systems including 
those which recycle and reuse waste 
water (including sludge), use land 
treatment, reduce waste water volume, 
and encourage multiple use of facili-
ties; 

(3) The evaluation of social, eco-
nomic, fiscal, and environmental im-
pacts; and 

(4) The resolution of other significant 
facilities planning issues and decisions. 

(b) Basic Public Participation Program. 
Since waste water treatment facilities 
vary in complexity and impact upon 
the community, these public participa-
tion requirements institute a two-tier 
public participation program for facili-
ties planning consisting of a Basic Pub-
lic Participation Program, suitable for 
less complex projects with only mod-
erate community impacts, and a Full-
Scale Public Participation Program, 
for more complex projects with poten-
tially significant community impacts. 
All facilities planning projects, except 
those that qualify for the Full-Scale 
Public Participation Program under 
paragraph (c) of this section and those 
exempt under paragraph (d) of this sec-
tion, require the Basic Public Partici-
pation Program. In conducting the 
Basic Public Participation Program, 
the grantee shall at a minimum: 

(1) Institute, and maintain through-
out the facilities planning process, a 
public information program (including 
the development and use of a mailing 
list of interested and affected members 
of the public), in accordance with 40 
CFR 25.4 and § 35.917–5(a). 

(2) Notify and consult with the pub-
lic, during the preparation of the plan 
of study, about the nature and scope of 
the proposed facilities planning 
project. EPA encourages the grantee to 
consult with the public in the selection 
of the professional consulting engineer. 

(3) Include in the plan of study, sub-
mitted with the Step 1 grant applica-
tion, a brief outline of the public par-
ticipation program, noting the pro-
jected staff and budget resources which 
will be devoted to public participation, 
a proposed schedule for public partici-
pation activities, the types of consulta-
tion and informational mechanisms 
that will be used, and the segments of 
the public that the grantee has tar-
geted for involvement. 

(4) Submit to EPA, within 45 days 
after the date of acceptance of the Step 
1 grant award, a brief Public Participa-
tion Work Plan. In addition to meeting 
the requirements of 40 CFR 25.11, the 
Work Plan shall describe the method of 
coordination between the appropriate 
Water Quality Management public par-
ticipation program under subpart G of 
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this part and the grantee’s public par-
ticipation program as required by 40 
CFR 35.917–5(e). The grantee shall dis-
tribute the Work Plan, accompanied by 
a fact sheet on the project, to groups 
and individuals who may be interested 
in or affected by the project. The fact 
sheet shall describe the nature, scope 
and location of the project; identify the 
consulting engineer and grantee staff 
contact; and include a preliminary es-
timate of the total costs of the project, 
including debt service and operation 
and maintenance, and of the resulting 
charges to each affected household. 

(5) Consult with the public, in accord-
ance with 40 CFR 25.4, early in the fa-
cilities planning process when assess-
ing the existing and future situations 
and identifying and screening alter-
natives, but before selecting alter-
natives for evaluation according to the 
Cost-Effectiveness Analysis Guidelines 
(see Appendix A, Cost-Effectiveness 
Analysis Guidelines, paragraph 5). 
After consultating with the public, the 
grantee shall prepare and distribute a 
responsiveness summary, in accordance 
with 40 CFR 25.8. 

(6) Hold a meeting to consult with 
the public, in accordance with 40 CFR 
25.6, when alternatives are largely de-
veloped but before an alternative or 
plan has been selected and then prepare 
and distribute a responsiveness sum-
mary, in accordance with 40 CFR 25.8. 

(7) Hold a public hearing before final 
adoption of the facilities plan, in ac-
cordance with 40 CFR 25.5. 

(8) Include in the final facilities plan 
a final responsiveness summary, in ac-
cordance with 40 CFR 25.8. 

(c) Full-Scale Public Participation Pro-
gram. (1) The Regional Administrator 
shall require a Full-Scale Public Par-
ticipation Program for all Step 1 facili-
ties planning projects that fulfill one 
or more of the following three condi-
tions: 

(i) Where EPA prepares or requires 
the preparation of an Environmental 
Impact Statement during facilities 
planning under 40 CFR part 6; or 

(ii) Where advanced wastewater 
treatment (AWT) levels, as defined in 
EPA guidance, may be required; or 

(iii) Where the Regional Adminis-
trator determines that more active 
public participation in decision-mak-

ing is needed because of the possibility 
of particularly significant effects on 
matters of citizen concern, as indicated 
by one or more of the following: 

(A) Significant change in land use or 
impact on environmentally sensitive 
areas; 

(B) Significant increase in the capac-
ity of treatment facilities or intercep-
tors, significant increase in sewered 
area, or construction of wholly new 
treatment and conveyance systems; 

(C) Substantial total cost to the com-
munity or substantial increased cost to 
users (i.e., cost not reimbursed under 
the grant); 

(D) Significant public controversy; 
(E) Significant impact on local popu-

lation growth or economic growth; 
(F) Substantial opportunity for im-

plementation of innovative or alter-
native wastewater treatment tech-
nologies or systems. 

(2) The grantee shall initiate a Full-
Scale Public Participation Program as 
soon as the determination in paragraph 
(c)(1) of this section is made. Gen-
erally, the determination should be 
made before or at the time of award of 
the Step 1 grant. However, if the Re-
gional Administrator’s determination 
under paragraph (c)(1) of this section to 
require a Full-Scale Public Participa-
tion Program occurs after initiation of 
facilities planning because of newly 
discovered circumstances, the grantee 
shall initiate and expanded public par-
ticipation program at that point. The 
Regional Administrator shall assure 
that the expanded program is at least 
as inclusive as a normal Full-Scale 
Public Participation Program, except 
for constraints imposed by facilities 
planning activities that have already 
been completed. If the project is seg-
mented, the Regional Administrator 
shall look at the project as a whole 
when considering whether to require a 
Full-Scale Public Participation Pro-
gram. 

(3) In conducting the Full-Scale Pub-
lic Participation Program, the grantee 
shall at a minimum: 

(i) Institute and maintain, through-
out the facilities planning process, a 
public information program, in accord-
ance with 40 CFR 25.4 and § 35.917–5(a); 

(ii) Notify and consult with the pub-
lic, during the development of the plan 
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of study, about the nature and scope of 
the proposed facilities planning 
project. EPA encourages the grantee to 
consult with the public in the selection 
of the professional consulting engineer; 

(iii) Include, in the plan of study sub-
mitted with the Step 1 grant applica-
tion, brief outline of the public partici-
pation program, noting the projected 
staff and budget resources which will 
be devoted to public participation, a 
proposed schedule for public participa-
tion activities, types of information 
and consultation mechanisms that will 
be used, and the segments of the public 
that the grantee has targeted for in-
volvement; 

(iv) Designate or hire a public par-
ticipation coordinator and establish an 
advisory group, in accordance with 40 
CFR 25.7, immediately upon acceptance 
of the Step 1 grant award. 

(v) Submit to EPA, within 45 days 
after the date of acceptance of the step 
1 grant award and after consultation 
with the advisory group, a brief Public 
Participation Work Plan. In addition 
to meeting the requirements of 40 CFR 
25.11, the Work Plan shall describe the 
method for coordination between the 
appropriate Water Quality Manage-
ment agency public participation pro-
gram under subpart G of this part, and 
the grantee’s public participation pro-
gram as required by 40 CFR 35.917–5(e). 
The grantee shall distribute the Work 
Plan, accompanied by a fact sheet on 
the project, to groups and individuals 
who may be interested in or affected by 
the project. The fact sheet shall de-
scribe the nature, scope and location of 
the project; identify the consulting en-
gineer and grantee staff contact; and 
include a preliminary estimate of the 
total costs of the project, including 
debt service and operation and mainte-
nance, and of the resulting costs to 
each affected household; 

(vi) Hold a public meeting to consult 
with the public, in accordance with 40 
CFR 25.6, early in the facilities plan-
ning process when assessing the exist-
ing and future situations, and identi-
fying and screening alternatives, but 
before selection of alternatives for 
evaluation according to the Cost-Effec-
tiveness Analysis Guidelines (see Ap-
pendix A, Cost-Effectiveness Analysis 
Guidelines, paragraph 5). Following the 

public meeting, the grantee shall pre-
pare and distribute a responsiveness 
summary, in accordance with 40 CFR 
25.8; 

(vii) Hold a public meeting to consult 
with the public, in accordance with 40 
CFR 25.6, when alternatives are largely 
developed but before an alternative or 
plan has been selected, and then pre-
pare and circulate a responsiveness 
summary, in accordance with 40 CFR 
25.8; 

(viii) Hold a public hearing prior to 
final adoption of the facilities plan, in 
accordance with 40 CFR 25.5. This pub-
lic hearing may be held in conjunction 
with the public hearing on the draft 
Environmental Impact Statement 
under 40 CFR part 6. 

(ix) Include, in the final facilities 
plan, a final responsiveness summary, 
in accordance with 40 CFR 25.8. 

(d) Exemptions from public participa-
tion requirements. (1) Upon written re-
quest of the grantee, the Regional Ad-
ministrator may exempt projects in 
which only minor upgrading of treat-
ment works or minor sewer rehabilita-
tion is anticipated according to the 
State Project Priority List from the 
requirements of the Basic and Full-
Scale Public Participation Programs 
under paragraphs (b) and (c) of this sec-
tion, except for the public hearing and 
public disclosure of costs. Before grant-
ing any exemption, the Regional Ad-
ministrator shall issue a public notice 
of intent to waive the above require-
ments containing the facts of the situ-
ation and shall allow 30 days for re-
sponse. If responses indicate that seri-
ous local issues exist, then the Re-
gional Administrator shall deny the ex-
emption request. 

(2) During the facilities planning 
process, if the Regional Administrator 
determines that the project no longer 
meets the exemption criteria stated 
above, the grantee, in consultation 
with the Regional Administrator, shall 
undertake public participation activi-
ties commensurate with the appro-
priate public participation program but 
adjusted for constraints imposed by fa-
cilities planning activities that have 
already been completed. 

(3) If a project is segmented, the Re-
gional Administrator shall look at the 
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project as a whole when considering 
any petition for exemption. 

(e) Relationship between facilities plan-
ning and other environmental protection 
programs. Where possible, the grantee 
shall further the integration of facili-
ties planning and related environ-
mental protection programs by coordi-
nating the facilities planning public 
participation program with public par-
ticipation activities carried out under 
other programs. At a minimum, the 
grantee shall provide for a formal liai-
son between the facilities planning ad-
visory group (or the grantee, where 
there is no advisory group) and any 
areawide advisory group established 
under subpart G of this part. The Re-
gional Administrator may request re-
view of the facilities plan by any ap-
propriate State or areawide advisory 
group in association with the facilities 
plan review required by 40 CFR 35.1522. 

(f) Mid-project evaluation. In accord-
ance with 40 CFR 25.12(a)(2), EPA shall, 
in conjunction with other regular over-
sight responsibilities, conduct a mid-
project review of compliance with pub-
lic participation requirements. 

[44 FR 10302, Feb. 16, 1979]

§ 35.917–6 Acceptance by imple-
menting governmental units. 

A facilities plan submitted for ap-
proval shall include adopted resolu-
tions or, where applicable, executed 
agreements of the implementing gov-
ernmental units, including Federal fa-
cilities, or management agencies which 
provide for acceptance of the plan, or 
assurances that it will be carried out, 
and statements of legal authority nec-
essary for plan implementation. The 
Regional Administrator may approve 
any departures from these require-
ments before the plan is submitted.

§ 35.917–7 State review and certifi-
cation of facilities plan. 

Each facilities plan must be sub-
mitted to the State agency for review. 
The State must certify that: 

(a) The plan conforms with require-
ments set forth in this subpart; 

(b) The plan conforms with any exist-
ing final basin plans approved under 
section 303(e) of the Act; 

(c) Any concerned 208 planning agen-
cy has been given the opportunity to 
comment on the plan; and 

(d) The plan conforms with any waste 
treatment management plan approved 
under section 208(b) of the Act.

§ 35.917–8 Submission and approval of 
facilities plan. 

The State agency must submit the 
completed facilities plan for the Re-
gional Administrator’s approval. Where 
deficiencies in a facilities plan are dis-
covered, the Regional Administrator 
shall promptly notify the State and the 
grantee or applicant in writing of the 
nature of such deficiencies and of the 
recommended course of action to cor-
rect such deficiencies. Approval of a 
plan of study or a facilities plan will 
not constitute an obligation of the 
United States for any step 2, step 3, or 
step 2=3 project.

§ 35.917–9 Revision or amendment of 
facilities plan. 

A facilities plan may provide the 
basis for several subsequent step 2, step 
3, or step 2=3 projects. A facilities plan 
which has served as the basis for the 
award of a grant for a step 2, step 3, or 
step 2=3 project shall be reviewed be-
fore the award of any grant for a subse-
quent project involving step 2 or step 3 
to determine if substantial changes 
have occurred. If the Regional Admin-
istrator decides substantial changes 
have occurred which warrant revision 
or amendment, the plan shall be re-
vised or amended and submitted for re-
view in the same manner specified in 
this subpart.

§ 35.918 Individual systems. 

(a) For references to individual sys-
tems, the following definitions apply: 

(1) Individual systems. Privately 
owned alternative wastewater treat-
ment works (including dual waterless/
gray water systems) serving one or 
more principal residences or small 
commercial establishments which are 
neither connected into nor a part of 
any conventional treatment works. 
Normally, these are on-site systems 
with localized treatment and disposal 
of wastewater with minimal or no con-
veyance of untreated waste water. 
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Limited conveyance of treated or par-
tially treated effluents to further 
treatment or disposal sites can be a 
function of individual systems where 
cost-effective. 

(2) Principal residence. Normally the 
voting residence, the habitation of the 
family or household which occupies the 
space for at least 51 percent of the time 
annually. Second homes, vacation, or 
recreation residences are not included 
in this definition. A commercial estab-
lishment with waste water flow equal 
to or smaller than one user equivalent 
(generally 300 gallons per day dry 
weather flows) is included. 

(3) Small commercial establishments. 
Private establishments normally found 
in small communities such as res-
taurants, hotels, stores, filling sta-
tions, or recreational facilities with 
dry weather wastewater flows less than 
25,000 gallons per day. Private, non-
profit entities such as churches, 
schools, hospitals, or charitable organi-
zations are considered small commer-
cial establishments. A commercial es-
tablishment with waste water flow 
equal to or smaller than one user 
equivalent (generally 300 gallons per 
day dry weather flow) shall be treated 
as a residence. 

(4) Conventional system. A collection 
and treatment system consisting of 
minimum size (6 or 8 inch) gravity col-
lector sewers normally with manholes, 
force mains, pumping and lift stations, 
and interceptors leading to a central 
treatment plant. 

(5) Alternative waste water treatment 
works. A waste water conveyance and/
or treatment system other than a con-
ventional system. This includes small 
diameter pressure and vacuum sewers 
and small diameter gravity sewers car-
rying partially or fully treated waste 
water. 

(b) A public body otherwise eligible 
for a grant under § 35.920–1 is eligible 
for a grant to construct privately 
owned treatment works serving one or 
more principal residences or small 
commercial establishments if the re-
quirements of §§ 35.918–1, 35.918–2, and 
35.918–3 are met. 

(c) All individual systems qualify as 
alternative systems under § 35.908 and 
are eligible for the 4-percent set-aside 
(§ 35.915–1(e)) where cost-effective.

§ 35.918–1 Additional limitations on 
awards for individual systems. 

In addition to those limitations set 
forth in § 35.925, the grant applicant 
shall: 

(a) Certify that the principal resi-
dence or small commercial establish-
ment was constructed before December 
27, 1977, and inhabited or in use on or 
before that date; 

(b) Demonstrate in the facility plan 
that the solution chosen is cost-effec-
tive and selected in accordance with 
the cost-effectiveness guidelines for 
the construction grants program (see 
appendix A to this subpart); 

(c) Apply on behalf of a number of in-
dividual units located in the facility 
planning area; 

(d) Certify that public ownership of 
such works is not feasible and list the 
reasons in support of such certifi-
cation; 

(e) Certify that such treatment 
works will be properly installed, oper-
ated, and maintained and that the pub-
lic body will be responsible for such ac-
tions; 

(f) Certify before the step 2 grant 
award that the project will be con-
structed and an operation and mainte-
nance program established to meet 
local, State, and Federal requirements 
including those protecting present or 
potential underground potable water 
sources; 

(g) Establish a system of user charges 
and industrial cost recovery in accord-
ance with §§ 35.928 et seq., 35.929 et seq., 
35.935–13, and 35.935–15; 

(h) Obtain assurance (such as an 
easement or covenant running with the 
land), before the step 2 grant award, of 
unlimited access to each individual 
system at all reasonable times for such 
purposes as inspection, monitoring, 
construction, maintenance, operation, 
rehabilitation, and replacement. An op-
tion will satisfy this requirement if it 
can be exercised no later than the initi-
ation of construction; 

(i) Establish a comprehensive pro-
gram for regulation and inspection of 
individual systems before EPA ap-
proval of the plans and specifications. 
Planning for this comprehensive pro-
gram shall be completed as part of the 
facility plan. The program shall in-
clude as a minimum, periodic testing 
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of water from existing potable water 
wells in the area. Where a substantial 
number of onsite systems exist, appro-
priate additional monitoring of the aq-
uifer(s) shall be provided; 

(j) Comply with all other applicable 
limitations and conditions which treat-
ment works projects funded under this 
subpart must meet.

§ 35.918–2 Eligible and ineligible costs. 

(a) Only the treatment and treat-
ment residue disposal portions of toi-
lets with composting tanks, oil-flush 
mechanisms or similar in-house sys-
tems are grant eligible. 

(b) Acquisition of land in which the 
individual system treatment works are 
located is not grant eligible. 

(c) Commodes, sinks, tubs, drains, 
and other wastewater generating fix-
tures and associated plumbing are not 
grant eligible. Modifications to homes 
or commercial establishments are also 
excluded from grant eligibility. 

(d) Only reasonable costs of construc-
tion site restoration to preconstruction 
conditions are eligible. Costs of im-
provement or decoration associated 
with the installation of individual sys-
tems are not eligible. 

(e) Conveyance pipes from waste-
water generating fixtures to the treat-
ment unit connection flange or joint 
are not eligible where the conveyance 
pipes are located on private property.

§ 35.918–3 Requirements for discharge 
of effluents. 

Best practicable waste treatment cri-
teria published by EPA under section 
304(d)(2) of the Act shall be met for dis-
posal of effluent on or into the soil 
from individual systems. Discharges to 
surface waters shall meet effluent dis-
charge limitations for publicly owned 
treatment works.

§ 35.920 Grant application. 

Grant applications will be submitted 
and evaluated in accordance with part 
30, subpart B of this chapter.

§ 35.920–1 Eligibility. 

Municipalities (see § 35.905), inter-
municipal agencies, States, or inter-
state agencies are eligible for grant as-
sistance.

§ 35.920–2 Procedure. 

(a) Preapplication assistance, includ-
ing, where appropriate, a preapplica-
tion conference, should be requested 
from the State agency or the appro-
priate EPA Regional Office for each 
project for which State priority has 
been determined. The State agency 
must receive an application for each 
proposed treatment works. The basic 
application shall meet the project re-
quirements in § 35.920–3. Submissions 
required for subsequent related 
projects shall be in the form of amend-
ments to the basic application. The 
grantee shall submit each application 
through the State agency. It must be 
complete (see § 35.920–3), and must re-
late to a project for which priority has 
been determined under § 35.915. If any 
information required by § 35.920–3 has 
been furnished with an earlier applica-
tion, the applicant need only incor-
porate it by reference and, if necessary, 
revise such information using the pre-
viously approved application. 

(b) Grant applications (and, for sub-
sequent related projects, amendments 
to them) are considered received by 
EPA only when complete and upon offi-
cial receipt of the State priority cer-
tification document (EPA form 5700–28) 
in the appropriate EPA Regional Of-
fice. In a State which has been dele-
gated Federal application processing 
functions under § 35.912 or under sub-
part F of this part, applications are 
considered received by EPA on the date 
of State certification. Preliminary or 
partial submittals may be made; EPA 
may conduct preliminary processing of 
these submittals.

§ 35.920–3 Contents of application. 

(a) Step 1: Facilities plan and related 
step 1 elements. An application for a 
grant for step 1 shall include: 

(1) A plan of study presenting— 
(i) The proposed planning area; 
(ii) An identification of the entity or 

entities that will be conducting the 
planning; 

(iii) The nature and scope of the pro-
posed step 1 project and public partici-
pation program, including a schedule 
for the completion of specific tasks; 

(iv) An itemized description of the es-
timated costs for the project; and 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00487 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



488

40 CFR Ch. I (7–1–03 Edition)§ 35.920–3

(v) Any significant public comments 
received. 

(2) Proposed subagreements, or an ex-
planation of the intended method of 
awarding subagreements for perform-
ance of any substantial portion of the 
project work; 

(3) Required comments or approvals 
of relevant State, local and Federal 
agencies, including clearinghouse re-
quirements of Office of Management 
and Budget Circular A–95, as revised 
(see § 30.305 of this subchapter). 

(b) Step 2: Preparation of construction 
drawings and specifications. Before the 
award of a grant or grant amendment 
for a step 2 project, the applicant must 
furnish the following: 

(1) A facilities plan (including the en-
vironmental assessment portion in ac-
cordance with part 6 of this chapter) in 
accordance with §§ 35.917 through 
35.917–9; 

(2) Adequate information regarding 
availability of proposed site(s), if rel-
evant; 

(3) Proposed subagreements or an ex-
planation of the intended method of 
awarding subagreements for perform-
ance of any substantial portion of the 
project work; 

(4) Required comments or approvals 
of relevant State, local, and Federal 
agencies, including clearinghouse re-
quirements of Office and Management 
and Budget Circular A–95, as revised 
(see § 30.305 of this subchapter); 

(5) A value engineering (VE) commit-
ment in compliance with § 35.926(a) for 
all step 2 grant applications for 
projects with a projected total step 3 
grant eligible construction cost of $10 
million or more excluding the cost for 
interceptor and collector sewers. For 
those projects requiring VE, the grant-
ee may propose, subject to the Re-
gional Administrator’s approval, to ex-
clude interceptor and collector sewers 
from the scope of the VE analysis; 

(6) Proposed or executed (as deter-
mined appropriate by the Regional Ad-
ministrator) intermunicipal agree-
ments necessary for the construction 
and operation of the proposed treat-
ment works, for any treatment works 
serving two or more municipalities; 

(7) A schedule for initiation and com-
pletion of the project work (see § 35.935–
9), including milestones; and 

(8) Satisfactory evidence of compli-
ance with: 

(i) Sections 35.925–11, 35.929 et seq. and 
35.935–13 regarding user charges; 

(ii) Sections 35.925–11, 35.928 et seq. 
and 35.935–15, regarding industrial cost 
recovery, if applicable; 

(iii) Section 35.925–16, regarding costs 
allocable to Federal facilities, if appli-
cable; 

(iv) Section 35.927–4 regarding a sewer 
use ordinance; 

(v) Section 30.405–2 and part 4 of this 
chapter, regarding compliance with the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, if applicable; and, 

(vi) Other applicable Federal statu-
tory and regulatory requirements (see 
subpart C of part 30 of this chapter). 

(9) After June 30, 1980, for grantees 
subject to pretreatment requirements 
under § 35.907(b), the items required by 
§ 35.907(d)(1), (2), and (4). 

(10) A public participation work plan, 
in accordance with § 35.917–5(g), if the 
grantee, after consultation with the 
public and its advisory group (if one ex-
ists), determines that additional public 
participation activities are necessary. 

(c) Step 3. Building and erection of a 
treatment works. Prior to the award of a 
grant or grant amendment for a step 3 
project, the applicant must furnish the 
following: 

(1) Each of the items specified in 
paragraph (b) of this section (in com-
pliance with paragraph (b)(6) of this 
section, the final intermunicipal agree-
ments must be furnished); 

(2) Construction drawings and speci-
fications suitable for bidding purposes 
(in the case of an application for step 3 
assistance solely for acquisition of eli-
gible land, the grantee must submit a 
plat which shows the legal description 
of the property to be acquired, a pre-
liminary layout of the distribution and 
drainage systems, and an explanation 
of the intended method of acquiring 
the property); 

(3) A schedule for or evidence of com-
pliance with §§ 35.925–10 and 35.935–12 
concerning an operation and mainte-
nance program, including a prelimi-
nary plan of operation; and 

(4) After December 31, 1980, the items 
required by § 35.907(d)(1) through (d)(9), 
as applicable, for grantees subject to 
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pretreatment requirements under 
§ 35.907(b). 

(5) A public participation work plan, 
in accordance with § 35.917–5(g), if the 
grantee determines, after consultation 
with the public, that additional public 
participation activities are necessary. 

(d) Step 2+3. Combination design and 
construction of a treatment works. Be-
fore the award of a grant or grant 
amendment for a step 2=3 project, the 
grantee must furnish: 

(1) Each of the items specified in 
paragraph (b) of this section, and (2) a 
schedule for timely submission of plans 
and specifications, operation and main-
tenance manual, user charge and indus-
trial cost recovery systems, sewer use 
ordinance, and a preliminary plan of 
operation. 

(e) Training facility project. An appli-
cation for grant assistance for con-
struction and support of a training fa-
cility, facilities or training programs 
under section 109(b) of the Act shall in-
clude: 

(1) A statement concerning the suit-
ability of the treatment works facility, 
facilities or training programs for 
training operations and maintenance 
personnel for treatment works 
throughout one or more States; 

(2) A written commitment from the 
State agency or agencies to carry out 
at such facility a program of training 
approved by the Regional Adminis-
trator; 

(3) An engineering report (required 
only if a facility is to be constructed) 
including facility design data and cost 
estimates for design and construction; 

(4) A detailed outline of the training 
programs, including (for 1-, 3-, and 5-
year projections): 

(i) An assessment of need for train-
ing, 

(ii) How the need was determined, 
(iii) Who would be trained, 
(iv) What curriculum and materials 

would be used, 
(v) What type of delivery system will 

be used to conduct training, (i.e., State 
vocational education system, State en-
vironmental agency, universities or 
private organizations), 

(vi) What resources are available for 
the program, 

(vii) A budget breakdown on the cost 
of the program, and 

(viii) The relationship of the facility 
or programs to other training pro-
grams. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 10304, Feb. 16, 1979; 44 FR 37595, June 27, 
1979; 44 FR 39339, July 5, 1979]

§ 35.925 Limitations on award. 
Before awarding initial grant assist-

ance for any project for a treatment 
works through a grant or grant amend-
ment, the Regional Administrator 
shall determine that all of the applica-
ble requirements of § 35.920–3 have been 
met. He shall also determine the fol-
lowing:

§ 35.925–1 Facilities planning. 
That, if the award is for step 2, step 

3, or step 2=3 grant assistance, the fa-
cilities planning requirements in 
§ 35.917 et seq. have been met.

§ 35.925–2 Water quality management 
plans and agencies. 

That the project is consistent with 
any applicable water quality manage-
ment (WQM) plan approved under sec-
tion 208 or section 303(e) of the Act; and 
that the applicant is the wastewater 
management agency designated in any 
WQM plan certified by the Governor 
and approved by the Regional Adminis-
trator.

§ 35.925–3 Priority determination. 
That such works are entitled to pri-

ority in accordance with § 35.915, and 
that the award of grant assistance for 
the proposed project will not jeopardize 
the funding of any treatment works of 
higher priority.

§ 35.925–4 State allocation. 
That the award of grant assistance 

for a particular project will not cause 
the total of all grant assistance which 
applicants within a State received, in-
cluding grant increases, to exceed the 
total of all allotments and reallot-
ments available to the State under 
§ 35.910.

§ 35.925–5 Funding and other capabili-
ties. 

That the applicant has: 
(a) Agreed to pay the non-Federal 

project costs, and 
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(b) The legal, institutional, manage-
rial, and financial capability to insure 
adequate construction, operation, and 
maintenance of the treatment works 
throughout the applicant’s jurisdic-
tion. (Also see § 30.340–3 of this sub-
chapter.)

§ 35.925–6 Permits. 
That the applicant has, or has ap-

plied for, the permit or permits as re-
quired by the national pollutant dis-
charge elimination system (NPDES) 
with respect to existing discharges af-
fected by the proposed project.

§ 35.925–7 Design. 
That the treatment works design will 

be (in the case of projects involving 
step 2) or has been (in the case of 
projects for step 3) based upon: 

(a) Appendix A to this subpart, so 
that the design, size, and capacity of 
such works are cost-effective and re-
late directly to the needs they serve, 
including adequate reserve capacity; 

(b) Subject to the limitations set 
forth in § 35.930–4, achievement of appli-
cable effluent limitations established 
under the Act, or BPWTT (see § 35.917–
1(d)(5)), including consideration, as ap-
propriate, for the application of tech-
nology which will provide for the re-
claiming or recycling of water or oth-
erwise eliminate the discharge of pol-
lutants; 

(c) The sewer system evaluation and 
rehabilitation requirements of § 35.927; 
and 

(d) The value engineering require-
ments of § 35.926 (b) and (c).

§ 35.925–8 Environmental review. 
(a) That, if the award is for step 2, 

step 3, or step 2=3, the requirements of 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seq.) applicable 
to the project step have been met. The 
grantee or grant applicant must pre-
pare an adequate assessment of ex-
pected environmental impacts, con-
sistent with the requirements of part 6 
of this chapter, as part of facilities 
planning, in accordance with § 35.917–
1(d)(7). The Regional Administrator 
must insure that an environmental im-
pact statement or a negative declara-
tion is prepared in accordance with 
part 6 of this chapter (particularly 

§§ 6.108, 6.200, 6.212, and 6.504) in con-
junction with EPA review of a facility 
plan and issued before any award of 
step 2 or step 3 grant assistance. 

(b) The Regional Administrator may 
not award step 2 or step 3 grant assist-
ance if the grantee has not made, or 
agreed to make, pertinent changes in 
the project, in accordance with deter-
minations made in a negative declara-
tion or environmental impact state-
ment. He may condition a grant to en-
sure that the grantee will comply, or 
seek to obtain compliance, with such 
environmental review determinations. 
The conditions may address secondary 
impacts to the extent deemed appro-
priate by the Regional Administrator.

§ 35.925–9 Civil rights. 

That if the award of grant assistance 
is for a project involving step 2 or step 
3, the applicable requirements of the 
Civil Rights Act of 1964 and part 7 of 
this chapter have been met.

§ 35.925–10 Operation and mainte-
nance program. 

If the award of grant assistance is for 
a step 3 project, that the applicant has 
made satisfactory provision to assure 
proper and efficient operation and 
maintenance of the treatment works 
(including the sewer system), in ac-
cordance with § 35.935–12, and that the 
State will have an effective operation 
and maintenance monitoring program 
to assure that treatment works as-
sisted under this subpart comply with 
applicable permit and grant conditions.

§ 35.925–11 User charges and indus-
trial cost recovery. 

That, in the case of grant assistance 
for a project involving step 2 or step 3, 
the grantee has complied or will com-
ply with the requirements for user 
charge and industrial cost recovery 
systems. (See §§ 35.928 et seq., 35.929 et 
seq., 35.935–13, and 35.935–15.) 

(a) Grants awarded before July 1, 1979. 
Grantees must submit a schedule of 
implementation to show that their 
user charge and industrial cost recov-
ery systems will be approved in accord-
ance with the requirements of §§ 35.935–
13 and 35.935–15. 
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(b) Grants awarded after June 30, 1979. 
The grantee’s user charge and indus-
trial cost recovery systems must be ap-
proved before the award of step 3 grant 
assistance. 

(c) Letters of intent. In the case of any 
grant assistance for a project involving 
step 2 or step 3, the applicant must 
have received signed letters of intent 
from each significant industrial user 
stating that it will pay that portion of 
the grant amount allocable to the 
treatment of its wastes. Each such let-
ter shall also include a statement of 
the industrial user’s intended period of 
use of the treatment works. A signifi-
cant industrial user is one that will 
contribute greater than 10 percent of 
the design flow or design pollutant 
loading of the treatment works. In ad-
dition, the applicant must agree to re-
quire all industrial users to pay that 
portion of the grant amount allocable 
to the treatment of wastes from such 
users.

§ 35.925–12 Property. 
That the applicant has demonstrated 

to the satisfaction of the Regional Ad-
ministrator that it has met or will met 
the property requirements of § 35.935–3.

§ 35.925–13 Sewage collection system. 
That, if the project involves sewage 

collection system work, such work (a) 
is for the replacement or major reha-
bilitation of an existing sewer system 
under § 35.927–3(a) and is necessary to 
the total integrity and performance of 
the waste treatment works serving the 
community, or (b) is for a new sewer 
system in a community in existence on 
October 18, 1972, which has sufficient 
existing or planned capacity to ade-
quately treat such collected sewage. 
Replacement or major rehabilitation of 
an existing sewer system may be ap-
proved only if cost-effective; the result 
must be a sewer system design capac-
ity equivalent to that of the existing 
system plus a reasonable amount for 
future growth. For purposes of this sec-
tion, a community would include any 
area with substantial human habi-
tation on October 18, 1972, as deter-
mined by an evaluation of each tract 
(city blocks or parcels of 5 acres or less 
where city blocks do not exist). No 
award may be made for a new sewer 

system in a community in existence on 
October 18, 1972, unless the Regional 
Administrator further determines that: 

(a) The bulk (generally two-thirds) of 
the expected flow (flow from existing 
plus projected future habitations) from 
the collection system will be for waste 
waters originating from the commu-
nity (habitations) in existence on Octo-
ber 18, 1972; 

(b) The collection system is cost-ef-
fective; 

(c) The population density of the area 
to be served has been considered in de-
termining the cost-effectiveness of the 
proposed project: 

(d) The collection system conforms 
with any approved WQM plan, other en-
vironmental laws in accordance with 
§ 35.925–14, Executive Orders on Wet-
lands and Floodplains and Agency pol-
icy on wetlands and agricultural lands; 
and 

(e) The system would not provide ca-
pacity for new habitations or other es-
tablishments to be located on environ-
mentally sensitive land such as wet-
lands, floodplains or prime agricultural 
lands. Appropriate and effective grant 
conditions, (e.g., restricting sewer 
hook-up) should be used where nec-
essary to protect these resources from 
new development.

§ 35.925–14 Compliance with environ-
mental laws. 

That the treatment works will com-
ply with all pertinent requirements of 
applicable Federal, State and local en-
vironmental laws and regulations. (See 
§ 30.101 and subpart C of part 30 of this 
chapter and the Clean Air Act.)

§ 35.925–15 Treatment of industrial 
wastes. 

That the allowable project costs do 
not include (a) costs of interceptor or 
collector lines constructed exclusively, 
or almost exclusively, to serve indus-
trial sources or (b) costs allocable to 
the treatment for control or removal of 
pollutants in wastewater introduced 
into the treatment works by industrial 
sources, unless the applicant is re-
quired to remove such pollutants intro-
duced from nonindustrial sources. The 
project must be included in a complete 
waste treatment system, a principal 
purpose of which project (as defined by 
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the Regional Administrator; see 
§§ 35.903 (d) and 35.905) and system is the 
treatment of domestic wastes of the 
entire community, area, region or the 
district concerned. See the pretreat-
ment regulations in part 403 of this 
chapter and § 35.907. 

[44 FR 39340, July 5, 1979]

§ 35.925–16 Federal activities. 

That the allowable step 2 or step 3 
project costs do not include the propor-
tional costs allocable to the treatment 
of wastes from major activities of the 
Federal Government. A ‘‘major activ-
ity’’ includes any Federal facility 
which contributes either (a) 250,000 gal-
lons or more per day or (b) 5 percent or 
more of the total design flow of waste 
treatment works, whichever is less.

§ 35.925–17 Retained amounts for re-
construction and expansion. 

That the allowable project costs have 
been reduced by an amount equal to 
the unexpended balance of the amounts 
the applicant retains for future recon-
struction and expansion under § 35.928–
2(a)(2)(ii), together with interest 
earned.

§ 35.925–18 Limitation upon project 
costs incurred prior to award. 

That project construction has not 
been initiated before the approved date 
of initiation of construction (as defined 
in § 35.905), unless otherwise provided in 
this section. 

(a) Step 1 or Step 2: No grant assist-
ance is authorized for step 1 or step 2 
project work performed before award of 
a step 1 or step 2 grant. However, pay-
ment is authorized, in conjunction 
with the first award of grant assist-
ance, for all preaward allowable project 
costs in the following cases: 

(1) Step 1 work begun after the date 
of approval by the Regional Adminis-
trator of a plan of study, if the State 
requests and the Regional Adminis-
trator has reserved funds for the step 1 
grant. However, the step 1 grant must 
be applied for and awarded within the 
allotment period of the reserved funds. 

(2) Step 1 or step 2 work begun after 
October 31, 1974, but before June 30, 
1975, in accordance with an approved 
plan of study or an approved facilities 

plan, as appropriate, but only if a grant 
is awarded before April 1, 1981. 

(3) Step 1 or step 2 work begun before 
November 1, 1974, but only if a grant is 
awarded before April 1, 1980. 

(b) Step 3: Except as otherwise pro-
vided in this paragraph, no grant as-
sistance for a step 3 project may be 
awarded unless the award precedes ini-
tiation of the step 3 construction. Pre-
liminary step 3 work, such as advance 
acquisition of major equipment items 
requiring long lead times, acquisition 
of eligible land or of an option for the 
purchase of eligible land, or advance 
construction of minor portions of 
treatment works, including associated 
engineering costs, in emergencies or 
instances where delay could result in 
significant cost increases, may be ap-
proved by the Regional Administrator 
after completion of environmental re-
view, but only if (1) the applicant sub-
mits a written and adequately substan-
tiated request for approval and (2) writ-
ten approval by the Regional Adminis-
trator is obtained before initiation of 
the advance acquisition or advance 
construction. (In the case of authoriza-
tion for acquisition of eligible land, the 
applicant must submit a plat which 
shows the legal description of the prop-
erty to be acquired, a preliminary lay-
out of the distribution and drainage 
systems, and an explanation of the in-
tended method of acquiring the prop-
erty.) 

(c) The approval of a plan of study, a 
facilities plan, or advance acquisition 
of equipment or advance construction 
will not constitute a commitment for 
approval of grant assistance for a sub-
sequent treatment works project, but 
will allow payment for the previously 
approved costs as allowable project 
costs upon subsequent award of grant 
assistance, if requested before grant 
award (see § 35.945(a)). In instances 
where such approval is obtained, the 
applicant proceeds at its own risk, 
since payment for such costs cannot be 
made unless grant assistance for the 
project is awarded. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 39340, July 5, 1979]
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§ 35.925–19 [Reserved]

§ 35.925–20 Procurement. 
That the applicant has complied or 

will comply with the applicable provi-
sions of §§ 35.935 through 35.939 with re-
spect to procurement actions taken be-
fore the award of step 1, 2, or 3 grant 
assistance, such as submission of the 
information required under § 35.937–6.

§ 35.925–21 Storm sewers. 
That, under section 211(c) of the Act, 

the allowable project costs do not in-
clude costs of treatment works for con-
trol of pollutant discharges from a sep-
arate storm sewer system (as defined in 
§ 35.905).

§ 35.926 Value engineering (VE). 
(a) Value engineering proposal. All 

step 2 grant applications for projects 
having a projected total step 3 grant el-
igible cost of $10 million or more, ex-
cluding the cost for interceptor and 
collector sewers, will contain a VE 
commitment. The VE proposal sub-
mitted during step 2 must contain 
enough information to determine the 
adequacy of the VE effort and the jus-
tification of the proposed VE fee. Es-
sential information shall include: 

(1) Scope of VE analysis; 
(2) VE team and VE coordinator 

(names and background); 
(3) Level of VE effort; 
(4) VE cost estimate; 
(5) VE schedule in relation to project 

schedule (including completion of VE 
analysis and submittal of VE summary 
reports). 

(b) Value engineering analysis. For 
projects subject to the VE require-
ments of paragraph (a) of this section, 
a VE analysis of the project design 
shall be performed. When the VE anal-
ysis is completed, a preliminary report 
summarizing the VE findings and a 
final report describing implementation 
of the VE recommendations must be 
submitted to the project officer on a 
schedule approved by him. 

(c) Implementation. For those projects 
for which a VE analysis has been per-
formed in accordance with paragraph 
(b) of this section, VE recommenda-
tions shall be implemented to the max-
imum extent feasible, as determined by 
the grantee, subject to the approval of 

the EPA project officer. Rejection of 
any recommendation shall be on the 
basis of cost-effectiveness, reliability, 
extent of project delays, and other fac-
tors that may be critical to the treat-
ment processes and the environmental 
impact of the project.

§ 35.927 Sewer system evaluation and 
rehabilitation. 

(a) All applicants for step 2 or step 3 
grant assistance must demonstrate to 
the Regional Administrator’s satisfac-
tion that each sewer system dis-
charging into the treatment works 
project for which grant application is 
made is not or will not be subject to 
excessive infiltration/inflow. A deter-
mination of whether excessive infiltra-
tion/inflow exists may take into ac-
count, in addition to flow and related 
data, other significant factors such as 
cost-effectiveness (including the cost of 
substantial treatment works construc-
tion delay, see appendix A to this sub-
part), public health emergencies, the 
effects of plant bypassing or over-
loading, or relevant economic or envi-
ronmental factors. 

(b) A sewer system evaluation will 
generally be used to determine whether 
or not excessive infiltration/inflow ex-
ists. It will consist of: 

(1) Certification by the State agency, 
as appropriate; and, when necessary, 

(2) An infiltration/inflow analysis; 
and, if appropriate, 

(3) A sewer system evaluation survey 
and, if appropriate, a program, includ-
ing an estimate of costs, for rehabilita-
tion of the sewer system to eliminate 
excessive infiltration/inflow identified 
in the sewer system evaluation. Infor-
mation submitted to the Regional Ad-
ministrator for such determination 
should be the minimum necessary to 
enable him to make a judgment. 

(c) Guidelines on sewer system eval-
uation published by the Administrator 
provide further advisory information 
(see § 35.900(c)). Also see §§ 35.925–7(c) 
and 35.935–16.

§ 35.927–1 Infiltration/inflow analysis. 
(a) The infiltration/inflow analysis 

shall demonstrate the nonexistence or 
possible existence of excessive infiltra-
tion/inflow in the sewer system. The 
analysis should identify the presence, 
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flow rate, and type of infiltration/in-
flow conditions which exist in the 
sewer system. 

(b) For determination of the possible 
existence of excessive infiltration/in-
flow, the analysis shall include an esti-
mate of the cost of eliminating the in-
filtration/inflow conditions. These 
costs shall be compared with estimated 
total costs for transportation and 
treatment of the infiltration/inflow. 
Cost-effectiveness analysis guidelines 
(Appendix A to this subpart) should be 
consulted with respect to this deter-
mination. 

(c) If the infiltration/inflow analysis 
demonstrates the existence or possible 
existence of excessive infiltration/in-
flow a detailed plan for a sewer system 
evaluation survey shall be included in 
the analysis. The plan shall outline the 
tasks to be performed in the survey 
and their estimated costs.

§ 35.927–2 Sewer system evaluation 
survey. 

(a) The sewer system evaluation sur-
vey shall identify the location, esti-
mated flow rate, method of rehabilita-
tion and cost of rehabilitation versus 
cost of transportation and treatment 
for each defined source of infiltration/
inflow. 

(b) A report shall summarize the re-
sults of the sewer system evaluation 
survey. In addition, the report shall in-
clude: 

(1) A justification for each sewer sec-
tion cleaned and internally inspected. 

(2) A proposed rehabilitation program 
for the sewer system to eliminate all 
defined excessive infiltration/inflow.

§ 35.927–3 Rehabilitation. 
(a) Subject to State concurrence, the 

Regional Administrator may authorize 
the grantee to perform minor rehabili-
tation concurrently with the sewer sys-
tem evaluation survey in any step 
under a grant if sufficient funding can 
be made available and there is no ad-
verse environmental impact. However, 
minor rehabilitation work in excess of 
$10,000 which is not accomplished with 
force account labor (see § 35.936–
14(a)(2)), must be procured through for-
mal advertising in compliance with the 
applicable requirements of §§ 35.938 et 
seq. and 35.939, the statutory require-

ments referenced in §§ 30.415 through 
30.415–4 of this subchapter, and other 
applicable provisions of part 30. 

(b) Grant assistance for a step 3 
project segment consisting of major re-
habilitation work may be awarded con-
currently with step 2 work for the de-
sign of the new treatment works. 

(c) The scope of each treatment 
works project defined within the facili-
ties plan as being required for imple-
mentation of the plan, and for which 
Federal assistance will be requested, 
shall define (1) any necessary new 
treatment works construction and (2) 
any rehabilitation work (including re-
placement) determined by the sewer 
system evaluation to be necessary for 
the elimination of excessive infiltra-
tion/inflow. However, rehabilitation 
which should be a part of the appli-
cant’s normal operation and mainte-
nance responsibilities shall not be in-
cluded within the scope of a step 3 
treatment works project. 

(d) Only rehabilitation of the grant-
ee’s sewage collection system is eligi-
ble for grant assistance. However, the 
grantee’s costs of rehabilitation be-
yond ‘‘Y’’ fittings (see definition of 
‘‘sewage collection system’’ in § 35.905) 
may be treated on an incremental cost 
basis.

§ 35.927–4 Sewer use ordinance. 
Each applicant for grant assistance 

for a step 2 or step 3 project shall dem-
onstrate to the satisfaction of the Re-
gional Administrator that a sewer use 
ordinance or other legally binding re-
quirement will be enacted and enforced 
in each jurisdiction served by the 
treatment works project before the 
completion of construction. The ordi-
nance shall prohibit any new connec-
tions from inflow sources into the sani-
tary sewer portions of the sewer sys-
tem and shall insure that new sewers 
and connections to the sewer system 
are properly designed and constructed.

§ 35.927–5 Project procedures. 
(a) State certification. The State agen-

cy may (but need not) certify that ex-
cessive infiltration/inflow does or does 
not exist. The Regional Administrator 
will determine that excessive infiltra-
tion/inflow does not exist on the basis 
of State certification, if he finds that 
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the State had adequately established 
the basis for its certification through 
submission of only the minimum infor-
mation necessary to enable a judgment 
to be made. Such information could in-
clude a preliminary review by the ap-
plicant or State, for example, of such 
parameters as per capita design flow, 
ratio of flow to design flow, flow 
records or flow estimates, bypasses or 
overflows, or summary analysis of 
hydrological, geographical, and geo-
logical conditions, but this review 
would not usually be equivalent to a 
complete infiltration/inflow analysis. 
State certification must be on a 
project-by-project basis. If, on the basis 
of State certification, the Regional Ad-
ministrator determines that the treat-
ment works is or may be subject to ex-
cessive infiltration/inflow, no step 2 or 
step 3 grant assistance may be awarded 
except as paragraph (c) of this section 
provides. 

(b) Pre-award sewer system evaluation. 
Generally, except as otherwise pro-
vided in paragraph (c) of this section, 
an adequate sewer system evaluation, 
consisting of a sewer system analysis 
and, if required, an evaluation survey, 
is an essential element of step 1 facili-
ties planning. It is a prerequisite to the 
award of step 2 or 3 grant assistance. If 
the Regional Administrator determines 
through State Certification or an infil-
tration/inflow analysis that excessive 
infiltration/inflow does not exist, step 2 
or 3 grant assistance may be awarded. 
If on the basis of State certification or 
the infiltration/inflow analysis, the Re-
gional Administrator determines that 
possible excessive infiltration/inflow 
exists, an adequate sewer system eval-
uation survey and, if required, a reha-
bilitation program must be furnished, 
except as set forth in paragraph (c) of 
this section before grant assistance for 
step 2 or 3 can be awarded. A step 1 
grant may be awarded for the comple-
tion of this segment of step 1 work, 
and, upon completion of step 1, grant 
assistance for a step 2 or 3 project (for 
which priority has been determined 
under § 35.915) may be awarded. 

(c) Exception. If the Regional Admin-
istrator determines that the treatment 
works would be regarded (in the ab-
sence of an acceptable program of cor-
rection) as being subject to excessive 

infiltration/inflow, grant assistance 
may be awarded if the applicant estab-
lishes to the Regional Administrator’s 
satisfaction that the treatment works 
project for which grant application is 
made will not be significantly changed 
by any subsequent rehabilitation pro-
gram or will be a component part of 
any rehabilitated system. The appli-
cant must agree to complete the sewer 
system evaluation and any resulting 
rehabilitation on an implementation 
schedule the State accepts (subject to 
approval by the Regional Adminis-
trator), which shall be inserted as a 
special condition in the grant agree-
ment. 

(d) Regional Administrator review. Mu-
nicipalities may submit through the 
State agency the infiltration/inflow 
analysis and, when appropriate, the 
sewer system evaluation survey to the 
Regional Administrator for his review 
at any time before application for a 
treatment works grant. Based on such 
a review, the Regional Administrator 
shall provide the municipality with a 
written response indicating either his 
concurrence or nonconcurrence. In 
order for the survey to be an allowable 
cost, the Regional Administrator must 
concur with the sewer system evalua-
tion survey plan before the work is per-
formed.

§ 35.928 Requirements for an indus-
trial cost recovery system. 

(a) The Regional Administrator shall 
approve the grantee’s industrial cost 
recovery system and the grantee shall 
implement and maintain it in accord-
ance with § 35.935–15 and the require-
ments in §§ 35.928–1 through 35.928–4. 
The grantee shall be subject to the 
noncompliance provisions of § 35.965 for 
failure to comply. 

(b) Grantees awarded step 3 grants 
under regulations promulgated on Feb-
ruary 11, 1974, or grantees who obtained 
approval of their industrial cost recov-
ery systems before April 25, 1978, may 
amend their systems to correspond to 
the definition of industrial users in 
§ 35.905 or to provide for systemwide in-
dustrial cost recovery under § 35.928–
1(g).
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§ 35.928–1 Approval of the industrial 
cost recovery system. 

The Regional Administrator may ap-
prove an industrial cost recovery sys-
tem if it meets the following require-
ments: 

(a) General. Each industrial user of 
the treatment works shall pay an an-
nual amount equal to its share of the 
total amount of the step 1, 2, and 3 
grants and any grant amendments 
awarded under this subpart, divided by 
the number of years in the recovery pe-
riod. An industrial user’s share shall be 
based on factors which significantly in-
fluence the cost of the treatment 
works. Volume of flow shall be a factor 
in determining an industrial user’s 
share in all industrial cost recovery 
systems; other factors shall include 
strength, volume, and delivery flow 
rate characteristics, if necessary, to in-
sure that all industrial users of the 
treatment works pay a proportionate 
distribution of the grant assistance al-
locable to industrial use. 

(b) Industrial cost recovery period. The 
industrial cost recovery period shall be 
equal to 30 years or to the useful life of 
the treatment works, whichever is less. 

(c) Frequency of payment. Except as 
provided in § 35.928–3, each industrial 
user shall pay not less often than annu-
ally. The first payment by an indus-
trial user shall be made not later than 
1 year after the user begins use of the 
treatment works. 

(d) Reserve capacity. If an industrial 
user enters into an agreement with the 
grantee to reserve a certain capacity in 
the treatment works, the user’s indus-
trial cost recovery payments shall be 
based on the total reserved capacity in 
relation to the design capacity of the 
treatment works. If the discharge of an 
industrial user exceeds the reserved ca-
pacity in volume, strength or delivery 
flow rate characteristics, the user’s in-
dustrial cost recovery payment shall be 
increased to reflect the actual use. If 
there is no reserve capacity agreement 
between the industrial user and the 
grantee, and a substantial change in 
the strength, volume, or delivery flow 
rate characteristics of an industrial 
user’s discharge share occurs, the 
user’s share shall be adjusted propor-
tionately. 

(e) Upgrading and expansion. (1) If the 
treatment works are upgraded, each 
existing industrial user’s share shall be 
adjusted proportionately. 

(2) If the treatment works are ex-
panded, each industrial user’s share 
shall be adjusted proportionately, ex-
cept that a user with reserved capacity 
under paragraph (d) of this section 
shall incur no additional industrial 
cost recovery charges unless the user’s 
actual use exceeded its reserved capac-
ity. 

(f) [Reserved] 
(g) Collection of industrial cost recovery 

payments. Industrial cost recovery pay-
ments may be collected on a system-
wide or on a project-by-project basis. 
The total amount collected from all in-
dustrial users on a systemwide basis 
shall equal the sum of the amounts 
which would be collected on a project-
by-project basis. 

(h) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in-
corporate the industrial cost recovery 
system. If the project is a regional 
treatment works accepting waste-wa-
ters from other municipalities, the sub-
scribers receiving waste treatment 
services from the grantee shall adopt 
industrial cost recovery systems in ac-
cordance with section 204(b)(1)(B) of 
the Act with §§ 35.928 through 35.928–4. 
These industrial cost recovery systems 
shall also be incorporated in appro-
priate municipal legislative enact-
ments or other appropriate authority 
of all municipalities contributing 
wastes to the treatment works. The 
public shall be consulted prior to adop-
tion of the industrial cost recovery sys-
tem, in accordance with 40 CFR part 25. 

(i) Inconsistent agreements. The grant-
ee may have pre-existing agreements 
which address (1) the reservation of ca-
pacity in the grantee’s treatment 
works or (2) the charges to be collected 
by the grantee in providing waste 
water treatment services or reserving 
capacity. The industrial cost recovery 
system shall take precedence over any 
terms or conditions of agreements or 
contracts between the grantee and in-
dustrial users which are inconsistent 
with the requirements of section 
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204(b)(1)(B) of the Act and these indus-
trial cost recovery regulations. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 10304, Feb. 16, 1979; 44 FR 39340, July 5, 
1979]

§ 35.928–2 Use of industrial cost recov-
ery payments. 

(a) The grantee shall use industrial 
cost recovery payments received from 
industrial users as follows: 

(1) The grantee shall return 50 per-
cent of the amounts received from in-
dustrial users, together with any inter-
est earned, to the U.S. Treasury annu-
ally. 

(2) The grantee shall retain 50 per-
cent of the amount recovered from in-
dustrial users. 

(i) A portion of the amounts which 
the grantee retains may be used to pay 
the incremental costs of administra-
tion of the industrial cost recovery sys-
tem. The incremental costs of adminis-
tration are those costs remaining after 
deducting all costs reasonably attrib-
utable to the administration of the 
user charge system. The incremental 
costs shall be segregated from all other 
administrative costs of the grantee. 

(ii) A minimum of 80 percent of the 
amounts the grantee retains after pay-
ing the incremental costs of adminis-
tration, together with any interest 
earned, shall be used for the allowable 
costs (see § 35.940) of any expansion, up-
grading or reconstruction of treatment 
works necessary to meet the require-
ments of the Act. The grantee shall ob-
tain the written approval of the Re-
gional Administrator before the com-
mitment of the amounts retained for 
expansion, upgrading, or reconstruc-
tion. 

(iii) The remainder of the amounts 
retained by the grantee may be used as 
the grantee sees fit, except that they 
may not be used for construction of in-
dustrial pretreatment facilities or re-
bates to industrial users for costs in-
curred in complying with user charge 
or industrial cost recovery require-
ments. 

(b) Pending the use of industrial cost 
recovery payments, as described in 
paragraph (a) of this section, the grant-
ee shall: 

(1) Invest the amounts received in ob-
ligations of the U.S. Government or in 

obligations guaranteed as to principal 
and interest by the U.S. Government or 
any agency thereof; or 

(2) Deposit the amounts received in 
accounts fully collateralized by obliga-
tions of the U.S. Government or any 
agency thereof.

§ 35.928–3 Implementation of the in-
dustrial cost recovery system. 

(a) When a grantee’s industrial cost 
recovery system is approved, imple-
mentation of the approved system shall 
become a condition of the grant. 

(b) The grantee shall maintain all 
records that are necessary to document 
compliance with these regulations.

§ 35.928–4 Moratorium on industrial 
cost recovery payments. 

(a) EPA does not require that indus-
trial users defined in paragraphs (a) 
and (b) of the definition in § 35.905 pay 
industrial cost recovery for charges in-
curred during the period after Decem-
ber 31, 1977, and before July 1, 1979. Any 
industrial cost recovery charges in-
curred for accounting periods or por-
tions of periods ending before January 
1, 1978, shall be paid by industrial 
users. These funds are to be used as de-
scribed in § 35.928–2. 

(b) Grantees may either defer indus-
trial cost recovery payments, or re-
quire industrial users as defined in 
paragraphs (a) and (b) of the definition 
in § 35.905 to pay industrial cost recov-
ery payments for the period after De-
cember 31, 1977, and before July 1, 1979. 
If grantees require payment, the 
amount held by the municipality for 
eventual return to the U.S. Treasury 
under § 35.928–2(a)(1) shall be invested 
as required under § 35.928–2(b) until 
EPA advises how such sums shall be 
distributed. Grantees shall implement 
or continue operating approved indus-
trial cost recovery systems and main-
tain their activities of monitoring 
flows, calculating payments due, and 
submitting bills to industrial users in-
forming them of their current or de-
ferred obligation. 

(c) Industrial users as defined in 
paragraphs (a) and (b) of the definition 
in § 35.905 who are served by grantees 
who defer payment during the 18-
month period ending June 30, 1979, 
shall make industrial cost recovery 
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payments for that period in a lump 
sum by June 30, 1980, or in equal annual 
installments prorated from July 1, 1979, 
over the remaining industrial cost re-
covery period.

§ 35.929 Requirements for user charge 
system. 

The Regional Administrator shall ap-
prove the grantee’s user charge system 
and the grantee shall implement and 
maintain it in accordance with § 35.935–
13 and the requirements in §§ 35.929–1 
through 35.929–3. The grantee shall be 
subject to the noncompliance provi-
sions of § 35.965 for failure to comply.

§ 35.929–1 Approval of the user charge 
system. 

The Regional Administrator may ap-
prove a user charge system based on ei-
ther actual use under paragraph (a) of 
this section or ad valorem taxes under 
paragraph (b) of this section. The gen-
eral requirements in §§ 35.929–2 and 
35.929–3 must also be satisfied. 

(a) User charge system based on actual 
use. A grantee’s user charge system 
based on actual use (or estimated use) 
of waste water treatment services may 
be approved if each user (or user class) 
pays its proportionate share of oper-
ation and maintenance (including re-
placement) costs of treatment works 
within the grantee’s service area, based 
on the user’s proportionate contribu-
tion to the total waste water loading 
from all users (or user classes). To in-
sure a proportional distribution of op-
eration and maintenance costs to each 
user (or user class), the user’s contribu-
tion shall be based on factors such as 
strength, volume, and delivery flow 
rate characteristics. 

(b) User charges based on ad valorem 
taxes. A grantee’s user charge system 
(or the user charge system of a sub-
scriber, i.e., a constituent community 
receiving waste treatment services 
from the grantee) which is based on ad 
valorem taxes may be approved if it 
meets the requirements of paragraphs 
(b)(1) through (b)(7) of this section. If 
the Regional Administrator determines 
that the grantee did not have a dedi-
cated ad valorem tax system on De-
cember 27, 1977, meeting the require-
ments of paragraphs (b)(1) through 
(b)(3) of this section, the grantee shall 

develop a user charge system based on 
actual use under § 35.929–1(a). 

(1) The grantee (or subscriber) had in 
existence on December 27, 1977, a sys-
tem of ad valorem taxes which col-
lected revenues to pay the cost of oper-
ation and maintenance of waste water 
treatment works within the grantee’s 
service area and has continued to use 
that system. 

(2) The grantee (or subscriber) has 
not previously obtained approval of a 
user charge system on actual use. 

(3) The system of ad valorem taxes in 
existence on December 27, 1977, was 
dedicated ad valorem tax system. 

(i) A grantee’s system will be consid-
ered to be dedicated if the Regional Ad-
ministrator determines that the sys-
tem meets all of the following criteria: 

(A) The ad valorem tax system pro-
vided for a separate tax rate or for the 
allocation of a portion of the taxes col-
lected for payment of the grantee’s 
costs of waste water treatment serv-
ices; 

(B) The grantee’s budgeting and ac-
counting procedures assured that a 
specified portion of the tax funds would 
be used for the payment of the costs of 
operation and maintenance; 

(C) The ad valorem tax system col-
lected tax funds for the costs of waste 
water treatment services which could 
not be or historically were not used for 
other purposes; and 

(D) The authority responsible for the 
operation and maintenance of the 
treatment works established the budg-
et for the costs of operation and main-
tenance and used those specified 
amounts solely to pay the costs of op-
eration and maintenance. 

(ii) A subscriber’s system based on ad 
valorem taxes will be considered to be 
dedicated if a contractual agreement 
or a charter established under State 
law existed on December 27, 1977, which 
required the subscriber to pay its share 
of the cost of waste water treatment 
services. 

(4) A user charge system funded by 
dedicated ad valorem taxes shall estab-
lish, as a minimum, the classes of users 
listed below: 

(i) Residential users, including sin-
gle-family and multifamily dwellings, 
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and small nonresidential users, includ-
ing nonresidential commercial and in-
dustrial users which introduce no more 
than the equivalent of 25,000 gallons 
per day of domestic sanitary wastes to 
the treatment works: 

(ii) Industrial and commercial users; 
(A) Any nongovernmental user of 

publicly owned treatment works which 
discharges more than 25,000 gallons per 
day (gpd) of sanitary waste; or a vol-
ume of process waste, or combined 
process and sanitary waste, equivalent 
to 25,000 gpd of sanitary waste. The 
grantee, with the Regional Administra-
tor’s approval, shall define the 
strength of the residential discharges 
in terms of parameters including, as a 
minimum, biochemical oxygen demand 
(BOD) and suspended solids (SS) per 
volume of flow. Dischargers with a vol-
ume exceeding 25,000 gpd or the weight 
of BOD or SS equivalent to that weight 
found in 25,000 gpd of sanitary waste 
are considered industrial users. 

(B) Any nongovernmental user of a 
publicly owned treatment works which 
discharges wastewater to the treat-
ment works which contains toxic pol-
lutants or poisonous solids, liquids, or 
gases in sufficient quantity either sin-
gly or by interaction with other 
wastes, to contaminate the sludge of 
any municipal systems, or to injure or 
to interfere with any sewage treatment 
process, or which constitutes a hazard 
to humans or animals, creates a public 
nuisance, or creates any hazard in or 
has an adverse effect on the waters re-
ceiving any discharge from the treat-
ment works. 

(iii) Users which pay no ad valorem 
taxes or receive substantial credits in 
paying such taxes, such as tax exempt 
institutions or governmental users, but 
excluding publicly owned facilities per-
forming local governmental functions 
(e.g., city office building, police sta-
tion, school) which discharge solely do-
mestic wastes. 

(5) The grantee must be prepared to 
demonstrate for the Regional Adminis-
trator’s approval that its system of 
evaluating the volume, strength, and 
characteristics of the discharges from 
users or categories of users classified 
within the subclass of small nonresi-
dential users is sufficient to assure 
that such users or the average users in 

such categories do not discharge either 
toxic pollutants or more than the 
equivalent of 25,000 gallons per day of 
domestic wastewater. 

(6) The ad valorem user charge sys-
tem shall distribute the operation and 
maintenance costs for all treatment 
works in the grantee’s jurisdiction to 
the residential and small nonresi-
dential user class, in proportion to the 
use of the treatment works by this 
class. The proportional allocation of 
costs for this user class shall take into 
account the total waste water loading 
of the treatment works, the con-
stituent elements of the wastes from 
this user class and other appropriate 
factors. The grantee may assess one ad 
valorem tax rate to this entire class of 
users or, if permitted under State law, 
the grantee may assess different ad va-
lorem tax rates for the subclass of resi-
dential users and the subclass of small 
nonresidential users provided the oper-
ation and maintenance costs are dis-
tributed proportionately between these 
subclasses. 

(7) Each member of the industrial 
and commercial user class described 
under paragraph (b)(4)(ii) of this sec-
tion and of the user class which pays 
no ad valorem taxes or receives sub-
stantial credits in paying such taxes 
described under paragraph (b)(4)(iii) of 
this section shall pay its share of the 
costs of operation and maintenance of 
the treatment works based upon 
charges for actual use (in accordance 
with § 35.929–1(a)). The grantee may use 
its ad valorem tax system to collect, in 
whole or in part, those charges from 
members of the industrial and large 
commercial class where the following 
conditions are met: 

(i) A portion or all of the ad valorem 
tax rate assessed to members of this 
class has been specifically designated 
to pay the costs of operation and main-
tenance of the treatment works, and 
that designated rate is uniformly ap-
plied to all members of this class: 

(ii) A system of surcharges and re-
bates is employed to adjust the reve-
nues from the ad valorem taxes col-
lected from each user of this class in 
accordance with the rate designated 
under paragraph (b)(7)(i) of this sec-
tion, such that each member of the 
class pays a total charge for its share 
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of the costs of operation and mainte-
nance based upon actual use.

§ 35.929–2 General requirements for all 
user charge systems. 

User charge systems based on actual 
use under § 35.929–1(a) or ad valorem 
taxes under § 35.929–1(b) shall also meet 
the following requirements: 

(a) Initial basis for operation and main-
tenance charges. For the first year of 
operation, operation and maintenance 
charges shall be based upon past expe-
rience for existing treatment works or 
some other method that can be dem-
onstrated to be appropriate to the level 
and type of services provided. 

(b) Biennial review of operation and 
maintenance charges. The grantee shall 
review not less often than every 2 years 
the waste water contribution of users 
and user classes, the total costs of op-
eration and maintenance of the treat-
ment works, and its approved user 
charge system. The grantee shall revise 
the charges for users or user classes to 
accomplish the following: 

(1) Maintain the proportionate dis-
tribution of operation and maintenance 
costs among users and user classes as 
required herein; 

(2) Generate sufficient revenue to pay 
the total operation and maintenance 
costs necessary to the proper operation 
and maintenance (including replace-
ment) of the treatment works; and 

(3) Apply excess revenues collected 
from a class of users to the costs of op-
eration and maintenance attributable 
to that class for the next year and ad-
just the rate accordingly. 

(c) Toxic pollutants. The user charge 
system shall provide that each user 
which discharges any toxic pollutants 
which cause an increase in the cost of 
managing the effluent or the sludge of 
the grantee’s treatment works shall 
pay for such increased costs. 

(d) Charges for operation and mainte-
nance for extraneous flows. The user 
charge system shall provide that the 
costs of operation and maintenance for 
all flow not directly attributable to 
users (i.e., infiltration/inflow) be dis-
tributed among all users of the grant-
ee’s treatment works system based 
upon either of the following: 

(1) In the same manner that it dis-
tributes the costs of operation and 

maintenance among users (or user 
classes) for their actual use, or 

(2) Under a system which uses one of 
any combination of the following fac-
tors on a reasonable basis: 

(i) Flow volume of the users; 
(ii) Land area of the users; 
(iii) Number of hookups or discharges 

to the users; 
(iv) Property valuation of the users, 

if the grantee has a user charge system 
based on ad valorem taxes approved 
under § 35.929–1(b). 

(e) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in-
corporate the user charge system. If 
the project is a regional treatment sys-
tem accepting wastewaters from other 
municipalities, the subscribers receiv-
ing waste treatment services from the 
grantee shall adopt user charge sys-
tems in accordance with section 
204(b)(1)(A) of the Act and §§ 35.929 
through 35.929–3. These user charge sys-
tems shall also be incorporated in ap-
propriate municipal legislative enact-
ments or other appropriate authority 
of all municipalities contributing 
wastes to the treatment works. The 
public shall be informed of the finan-
cial impact of the user charge system 
on them and shall be consulted prior to 
adoption of the system, in accordance 
with 40 CFR part 25. 

(f) Notification. Each user charge sys-
tem must provide that each user be no-
tified, at least annually, in conjunction 
with a regular bill, of the rate and that 
portion of the user charges or ad valo-
rem taxes which are attributable to 
waste water treatment services. 

(g) Inconsistent agreements. The grant-
ee may have preexisting agreements 
which address: (1) The reservation of 
capacity in the grantee’s treatment 
works, or (2) the charges to be col-
lected by the grantee in providing 
wastewater treatment services or re-
serving capacity. The user charge sys-
tem shall take precedence over any 
terms or conditions of agreements or 
contracts between the grantee and 
users (including industrial users, spe-
cial districts, other municipalities, or 
Federal agencies or installations) 
which are inconsistent with the re-
quirements of section 204(b)(1)(A) of 
the Act and these regulations. 
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(h) Costs of pretreatment program. A 
user charge system submitted by a mu-
nicipality with an approved pretreat-
ment program shall provide that the 
costs necessary to carry out the pro-
gram and to comply with any applica-
ble requirements of section 405 of the 
Act and related regulations are in-
cluded within the costs of operation 
and maintenance of the system and 
paid through user charges, or are paid 
in whole or in part by other identified 
sources of funds. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 10304, Feb. 16, 1979]

§ 35.929–3 Implementation of the user 
charge system. 

(a) When a grantee’s user charge sys-
tem is approved, implementation of the 
approved system shall become a condi-
tion of the grant. 

(b) The grantee shall maintain such 
records as are necessary to document 
compliance with these regulations. 

(c) Appendix B to this subpart con-
tains guidelines with illustrative ex-
amples of acceptable user charge sys-
tems. 

(d) The Regional Administrator may 
review, no more often than annually, a 
grantee’s user charge system to assure 
that it continues to meet the require-
ments of §§ 35.929–1 through 35.929–3.

§ 35.930 Award of grant assistance. 
The Regional Administrator’s ap-

proval of an application or amend-
ments to it through execution of a 
grant agreement (including a grant 
amendment), in accordance with 
§ 30.345 of this subchapter, shall con-
stitute a contractual obligation of the 
United States for the payment of the 
Federal share of the allowable project 
costs, as determined by the Regional 
Administrator. Information about the 
approved project furnished in accord-
ance with § 35.920–3 shall be considered 
incorporated in the grant agreement.

§ 35.930–1 Types of projects. 
(a) The Regional Administrator is au-

thorized to award grant assistance for 
the following types of projects: 

(1) Step 1. A facilities plan and re-
lated step 1 elements (see § 35.920–3(b)), 
if he determines that the applicant has 
submitted the items required under 

§ 35.920–3(a); (In the case of grant assist-
ance awarded solely for the acquisition 
of eligible land, the following provi-
sions are deferred until the award of 
the ensuing step 3 assistance for the 
construction of facilities: §§ 35.925–10, 
35.925–11(b), 35.935–12 (c) and (d), 35.935–
13(c), 35.935–15(c), 35.935–16 (b) and (c)); 

(2) Step 2. Construction drawings and 
specifications, if he determines that 
the applicant has submitted the items 
required under § 35.920–3(b); 

(3) Step 3. Building and erection of a 
treatment works, if he determines that 
the applicant has submitted the items 
required under § 35.920–3(c); or 

(4) Steps 2 and 3. A combination of de-
sign (step 2) and construction (step 3) 
for a treatment works (see § 35.909) if he 
determines that the applicant has sub-
mitted the items required under 
§ 35.920–3(d). 

(b) The Regional Administrator may 
award Federal assistance by a grant or 
grant amendment from any allotment 
or reallotment available to a State 
under § 35.910 et seq. for payment of 100 
percent of the cost of construction of 
treatment works required to train and 
upgrade waste treatment works oper-
ations and maintenance personnel and 
for the costs of other operator training 
programs. Costs of other operator 
training programs are limited to mo-
bile training units, classroom rental, 
specialized instructors, and instruc-
tional material, under section 109(b) of 
the Act. 

(1) Where a grant is made to serve 
two or more States, the Administrator 
is authorized to make an additional 
grant for a supplemental facility in 
each State. The Federal funds awarded 
under section 109(b) to any State for all 
training facilities or programs shall 
not exceed $500,000. 

(2) Any grantee who received a grant 
under section 109(b) before December 
27, 1977, is eligible to have the grant in-
creased by funds made available under 
the Act, not to exceed 100 percent of el-
igible costs. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 39340, July 5, 1979]

§ 35.930–2 Grant amount. 
The grant agreement shall set forth 

the amount of grant assistance. The 
grant amount may not exceed the 
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amount of funds available from the 
State allotments and reallotments 
under § 35.910 et seq. Grant payments 
will be limited to the Federal share of 
allowable project costs incurred within 
the grant amount or any increases ef-
fected through grant amendments (see 
§ 35.955).

§ 35.930–3 Grant term. 
The grant agreement shall establish 

the period within which the project 
must be completed, in accordance with 
§ 30.345–1 of this chapter. This time pe-
riod is subject to extension for excus-
able delay, at the discretion of the Re-
gional Administrator.

§ 35.930–4 Project scope. 
The grant agreement must define the 

scope of the project for which Federal 
assistance is awarded under the grant. 
The project scope must include a step 
or an identified segment. Grant assist-
ance may be awarded for a segment of 
step 3 treatment works construction, 
when that segment in and of itself does 
not provide for achievement of applica-
ble effluent discharge limitations, if: 

(a) The segment is to be a component 
of an operable treatment works which 
will achieve the applicable effluent dis-
charge limitations; and 

(b) A commitment for completion of 
the entire treatment works is sub-
mitted to the Regional Administrator 
and that commitment is reflected in a 
special condition in the grant agree-
ment.

§ 35.930–5 Federal share. 
(a) General. The grant shall be 75 per-

cent of the estimated total cost of con-
struction that the Regional Adminis-
trator approves in the grant agree-
ment, except as otherwise provided in 
paragraphs (b) and (c) of this section 
and in §§ 35.925–15, 35.925–16, 35.925–17, 
35.930–1(b), and paragraph 10 of appen-
dix A. 

(b) Innovative and alternative tech-
nology. In accordance with § 35.908(b), 
the amount of any step 2, step 3, or 
step 2=3 grant assistance awarded from 
funds allotted for fiscal years 1979, 1980, 
and 1981 shall be 85 percent of the esti-
mated cost of construction for those el-
igible treatment works or significant 
portions of them that the Regional Ad-

ministrator determines meet the cri-
teria for innovative or alternative 
technology in appendix E. These grants 
depend on the availability of funds 
from the reserve under § 35.915–1(b). The 
proportional State contribution to the 
non-Federal share of construction costs 
for 85-percent grants must be the same 
as or greater than the proportional 
State contribution (if any) to the non-
Federal share of eligible construction 
costs for all treatment works which re-
ceive 75-percent grants in the State. 

(c) Modification and replacement of in-
novative and alternative projects. In ac-
cordance with § 35.908(c) and procedures 
published by EPA, the Regional Ad-
ministrator may award grant assist-
ance to fund 100 percent of the eligible 
costs of the modification or replace-
ment of any treatment works con-
structed with grant assistance based 
upon a Federal share of 85 percent 
under paragraph (b) of this section.

§ 35.930–6 Limitation on Federal share. 
The grantee must exert its best ef-

forts to perform the project work as 
specified in the grant agreement within 
the approved cost ceiling. If at any 
time the grantee believes that the 
costs which it expects to incur in the 
performance of the project will exceed 
or be substantially less than the pre-
viously approved estimated total 
project costs, the grantee must notify 
the Regional Administrator and the 
State agency promptly in writing. As 
soon as practicable, the grantee must 
give the revised estimate of total cost 
for the performance of the project (see 
§ 30.900 of this subchapter). Delay in 
submission of the notice and excess 
cost information may prejudice ap-
proval of an increase in the grant 
amount. The United States shall not be 
obligated to pay for costs incurred in 
excess of the approved grant amount or 
any amendment to it until the State 
has approved an increase in the grant 
amount from available allotments 
under § 35.915 and the Regional Admin-
istrator has issued a written grant 
amendment under § 35.955.

§ 35.935 Grant conditions. 
In addition to the EPA general grant 

conditions (subpart C and appendix A 
to part 30 of this subchapter), each 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00502 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



503

Environmental Protection Agency § 35.935–4

treatment works grant shall be subject 
to the following conditions:

§ 35.935–1 Grantee responsibilities. 

(a) Review or approval of project 
plans and specifications by or for EPA 
is for administrative purposes only and 
does not relieve the grantee of its re-
sponsibility to design, construct, oper-
ate, and maintain the treatment works 
described in the grant application and 
agreement. 

(b) By its acceptance of the grant, 
the grantee agrees to complete the 
treatment works in accordance with 
the facilities plan, plans and specifica-
tions, and related grant documents ap-
proved by the Regional Administrator, 
and to maintain and operate the treat-
ment works to meet the enforceable re-
quirements of the Act for the design 
life of the treatment works. The Re-
gional Administrator is authorized to 
seek specific enforcement or recovery 
of funds from the grantee, or to take 
other appropriate action (see § 35.965), if 
he determines that the grantee has 
failed to make good faith efforts to 
meet its obligations under the grant. 

(c) The grantee agrees to pay, pursu-
ant to section 204(a)(4) of the Act, the 
non-Federal costs of treatment works 
construction associated with the 
project and commits itself to complete 
the construction of the operable treat-
ment works and complete waste treat-
ment system (see definitions in § 35.905) 
of which the project is a part. 

(d) The Regional Administrator may 
include special conditions in the grant 
or administer this subpart in the man-
ner which he determines most appro-
priate to coordinate with, restate, or 
enforce NPDES permit terms and 
schedules.

§ 35.935–2 Procurement. 

The grantee and party to any sub-
agreement must comply with the appli-
cable provisions of §§ 35.935 through 
35.939 with respect to procurement for 
step 1, 2, or 3 work. The Regional Ad-
ministrator will cause appropriate re-
view of grantee procurement to be 
made.

§ 35.935–3 Property. 
(a) The grantee must comply with 

the property provisions of § 30.810 et seq. 
of this subchapter with respect to all 
property (real and personal) acquired 
with project funds. 

(b) With respect to real property (in-
cluding easements) acquired in connec-
tion with the project, whether such 
property is acquired with or in antici-
pation of EPA grant assistance or sole-
ly with funds furnished by the grantee 
or others: 

(1) The acquisition must be con-
ducted in accordance with part 4 of this 
chapter; 

(2) Any displacement of a person by 
or as a result of any acquisition of the 
real property shall be conducted under 
the applicable provisions of part 4 of 
this chapter; and 

(3) The grantee must obtain (before 
initiation of step 3 construction), and 
must thereafter retain, a fee simple or 
such estate or interest in the site of a 
step 3 project, and rights of access, as 
the Regional Administrator finds suffi-
cient to assure undisturbed use and 
possession for the purpose of construc-
tion and operation for the estimated 
life of the project. If a step 3 project 
serves more than one municipality, the 
grantee must insure that the partici-
pating municipalities have, or will 
have before the initiation of step 3 con-
struction, such interests or rights in 
land as the Regional Administrator 
finds sufficient to assure their undis-
turbed utilization of the project site 
for the estimated life of the project. 

(c) With respect to real property ac-
quired with EPA grant assistance, the 
grantee must defer acquisition of such 
property until approval of the Regional 
Administrator is obtained under 
§ 35.940–3.

§ 35.935–4 Step 2+3 projects. 
A grantee which has received step 2=3 

grant assistance must make submittals 
required by § 35.920–3(c), together with 
approvable user charge and industrial 
cost recovery systems and a prelimi-
nary plan of operation. The Regional 
Administrator shall give written ap-
proval of these submittals before ad-
vertising for bids on the step 3 con-
struction portion of the step 2=3 
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project. The cost of step 3 work initi-
ated before such approval is not allow-
able. Failure to make the above sub-
mittals as required is cause for invok-
ing sanctions under § 35.965.

§ 35.935–5 Davis-Bacon and related 
statutes. 

Before soliciting bids or proposals for 
step 3-type work, the grantee must 
consult with the Regional Adminis-
trator concerning compliance with 
Davis-Bacon and other statutes ref-
erenced in § 30.415 et seq. of this sub-
chapter.

§ 35.935–6 Equal employment oppor-
tunity. 

Contracts involving step 3-type work 
of $10,000 or more are subject to equal 
employment opportunity requirements 
under Executive Order 11246 (see part 8 
of this chapter). The grantee must con-
sult with the Regional Administrator 
about equal employment opportunity 
requirements before issuance of an in-
vitation for bids where the cost of con-
struction work is estimated to be more 
than $1 million or where required by 
the grant agreement.

§ 35.935–7 Access. 
The grantee must insure that EPA 

and State representatives will have ac-
cess to the project work whenever it is 
in preparation or progress. The grantee 
must provide proper facilities for ac-
cess and inspection. The grantee must 
allow the Regional Administrator, the 
Comptroller General of the United 
States, the State agency, or any au-
thorized representative, to have access 
to any books, documents, plans, re-
ports, papers, and other records of the 
contractor which are pertinent to the 
project for the purpose of making 
audit, examination, excerpts, copies 
and transcriptions. The grantee must 
insure that a party to a subagreement 
will provide access to the project work, 
sites, documents, and records. See 
§§ 30.605 and 30.805 of this subchapter, 
clause 9 of appendix C–1 to this sub-
part, and clause 10 of appendix C–2 to 
this subpart.

§ 35.935–8 Supervision. 
In the case of any project involving 

Step 3, the grantee will provide and 

maintain competent and adequate en-
gineering supervision and inspection of 
the project to ensure that the con-
struction conforms with the approved 
plans and specifications.

§ 35.935–9 Project initiation and com-
pletion. 

(a) The grantee agrees to expedi-
tiously initiate and complete the step 
1, 2, or 3 project, or cause it to be con-
structed and completed, in accordance 
with the grant agreement and applica-
tion, including the project progress 
schedule, approved by the Regional Ad-
ministrator. Failure of the grantee to 
promptly initiate and complete step 1, 
2, or 3 project construction may result 
in annulment or termination of the 
grant. 

(b) No date reflected in the grant 
agreement, or in the project comple-
tion schedule, or extension of any such 
date, shall modify any compliance date 
established in an NPDES permit. It is 
the grantee’s obligation to request any 
required modification of applicable per-
mit terms or other enforceable require-
ments. 

(c) The invitation for bids for step 3 
project work is expected to be issued 
promptly after grant award. Generally 
this action should occur within 90 to 
120 days after award unless compliance 
with State or local laws requires a 
longer period of time. The Regional Ad-
ministrator shall annul or terminate 
the grant if initiation of all significant 
elements of step 3 construction has not 
occurred within 12 months of the award 
for the step 3 project (or approval of 
plans and specifications, in the case of 
a step 2=3 project). (See definition of 
‘‘initiation of construction’’ under 
‘‘construction’’ in § 35.905.) However, 
the Regional Administrator may defer 
(in writing) the annulment or termi-
nation for not more than 6 additional 
months if: 

(1) The grantee has applied for and 
justified the extension in writing to 
the Regional Administrator; 

(2) The grantee has given written no-
tice of the request for extension to the 
NPDES permit authority; 

(3) The Regional Administrator de-
termines that there is good cause for 
the delay in initiation of project con-
struction; and 
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(4) The State agency concurs in the 
extension.

§ 35.935–10 Copies of contract docu-
ments. 

In addition to the notification of 
project changes under § 30.900 of this 
chapter, a grantee must promptly sub-
mit to the Regional Administrator a 
copy of any prime contract or modi-
fication of it and of revisions to plans 
and specifications.

§ 35.935–11 Project changes. 
(a) In addition to the notification of 

project changes required under § 30.900–
1 of this chapter, the Regional Admin-
istrator’s and (where necessary) the 
State agency’s prior written approval 
is required for: 

(1) Project changes which may— 
(i) Substantially alter the design and 

scope of the project; 
(ii) Alter the type of treatment to be 

provided; 
(iii) Substantially alter the location, 

size, capacity, or quality of any major 
item of equipment; or 

(iv) Increase the amount of Federal 
funds needed to complete the project. 
However, prior EPA approval is not re-
quired for changes to correct minor er-
rors, minor changes, or emergency 
changes; and 

(2) Subagreement amendments 
amounting to more than $100,000 for 
which EPA review is required under 
§§ 35.937–6(b) and 35.938–5 (d) and (g). 

(b) No approval of a project change 
under § 30.900 of this chapter shall obli-
gate the United States to any increase 
in the amount of the grant or grant 
payments unless a grant increase is 
also approved under § 35.955. This does 
not preclude submission or consider-
ation of a request for a grant amend-
ment under § 30.900–1 of this chapter.

§ 35.935–12 Operation and mainte-
nance. 

(a) The grantee must make provision 
satisfactory to the Regional Adminis-
trator for assuring economic and effec-
tive operation and maintenance of the 
treatment works in accordance with a 
plan of operation approved by the 
State water pollution control agency 
or, as appropriate, the interstate agen-
cy. 

(b) As a minimum, the plan shall in-
clude provision for: 

(1) An operation and maintenance 
manual for each facility; 

(2) An emergency operating and re-
sponse program; 

(3) Properly trained management, op-
eration and maintenance personnel; 

(4) Adequate budget for operation and 
maintenance; 

(5) Operational reports; 
(6) Provisions for laboratory testing 

and monitoring adequate to determine 
influent and effluent characteristics 
and removal efficiencies as specified in 
the terms and conditions of the NPDES 
permit; 

(7) An operation and maintenance 
program for the sewer system. 

(c) Except as provided in paragraphs 
(d) and (e) of this section, the Regional 
Administrator shall not pay— 

(1) More than 50 percent of the Fed-
eral share of any step 3 project unless 
the grantee has furnished a draft of the 
operation and maintenance manual for 
review, or adequate evidence of timely 
development of such a draft; or 

(2) More than 90 percent of the Fed-
eral share unless the grantee has fur-
nished a satisfactory final operation 
and maintenance manual. 

(d) In projects where segmenting of 
an operable treatment works has oc-
curred, the Regional Administrator 
shall not pay— 

(1) More than 50 percent of the Fed-
eral share of the total of all inter-
dependent step 3 segments unless the 
grantee has furnished a draft of the op-
eration and maintenance manual for 
review, or adequate evidence of timely 
development of such a draft, or 

(2) More than 90 percent of the Fed-
eral share of the total of all inter-
dependent step 3 segments unless the 
grantee has furnished a satisfactory 
final operation and maintenance man-
ual. 

(e) In multiple facility projects where 
an element or elements of the treat-
ment works are operable components 
and have been completely constructed 
and placed in operation by the grantee, 
the Regional Administrator shall not 
make any additional step 3 payment 
unless the operation and maintenance 
manual (or those portions associated 
with the operating elements of the 
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treatment works) submitted by the 
grantee has been approved by the Re-
gional Administrator.

§ 35.935–13 Submission and approval 
of user charge systems. 

The grantee shall obtain the approval 
of the Regional Administrator of its 
system of user charges. (See also 
§ 35.929 et seq.) 

(a) Step 3 grant assistance awarded 
under regulations promulgated on Feb-
ruary 11, 1974, (1) Except as paragraph 
(a)(2) of this section provides, the 
grantee must obtain the Regional Ad-
ministrator’s approval of its system of 
user charges based on actual use which 
complies with § 35.929–1(a). The Re-
gional Administrator shall not pay 
more than 50 percent of the Federal 
share of any step 3 project unless the 
grantee has submitted adequate evi-
dence of timely development of its sys-
tem of user charges nor shall the Re-
gional Administrator pay more than 80 
percent of the Federal share unless he 
has approved the system. 

(2) A grantee which desires approval 
of a user charge system based on ad va-
lorem taxes in accordance with § 35.929–
1(b) shall submit to the Regional Ad-
ministrator by July 24, 1978, evidence 
of compliance of its system with the 
criteria in § 35.929–1 (b)(1) through 
(b)(3). As soon as possible, the Regional 
Administrator shall advise the grantee 
if the system complies with § 35.929–1 
(b)(1). The Regional Administrator’s 
determination may be appealed in ac-
cordance with subpart J, ‘‘Disputes,’’ 
of part 30 of this subchapter. 

(i) Grantees whose ad valorem tax sys-
tems meet the criteria of § 35.929–1 (b)(1) 
through (b)(3). Any step 3 payments 
held by the Regional Administrator at 
50 percent or 80 percent for failure to 
comply with the requirement for devel-
opment of a user charge system shall 
be released. However, the grantee shall 
obtain approval of its user charge sys-
tem by June 30, 1979 or no further pay-
ments will be made until the sytem is 
approved and the grants may be termi-
nated or annulled. 

(ii) Grantees whose ad valorem tax sys-
tems do not meet the criteria of § 35.929–1 
(b)(1) through (b)(3). Step 3 grants will 
continue to be administered in accord-

ance with paragraph (a)(1) of this sec-
tion. 

(b) Step 3 grant assistance awarded 
after April 24, 1978, but before July 1, 
1979. The grantee must obtain approval 
of its user charge system based on ac-
tual use or ad valorem taxes before 
July 1, 1979. The Regional Adminis-
trator may not make any payments on 
these grants, may terminate or annul 
these grants, and may not award any 
new step 3 grants to the same grantee 
after June 30, 1979, if the user charge 
system has not been approved. The Re-
gional Administrator shall approve the 
grantee’s user charge or ad valorem tax 
rates and the ordinance required under 
§ 35.929–2(e) and the grantee shall enact 
them before the treatment works con-
structed with the grant are placed in 
operation. 

(c) Step 3 grant assistance awarded 
after June 30, 1979. The Regional Admin-
istrator may not award step 3 grant as-
sistance unless he has approved the 
user charge system based on actual use 
or ad valorem taxes. The Regional Ad-
ministrator shall approve the grantee’s 
user charge or ad valorem tax rates 
and the ordinance required under 
§ 35.929–2(e) and the grantee shall enact 
them before the treatment works con-
structed with the grant are placed in 
operation.

§ 35.935–14 Final inspection. 

The grantee shall notify the Regional 
Administrator through the State agen-
cy of the completion of step 3 project 
construction. The Regional Adminis-
trator shall cause final inspection to be 
made within 60 days of the receipt of 
the notice. When final inspection is 
completed and the Regional Adminis-
trator determines that the treatment 
works have been satisfactorily con-
structed in accordance with the grant 
agreement, the grantee may make a re-
quest for final payment under 
§ 35.945(e).

§ 35.935–15 Submission and approval 
of industrial cost recovery system. 

The grantee shall obtain the approval 
of the Regional Administrator of its 
system of industrial cost recovery. (See 
also § 35.928 et seq.) 
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(a) Step 3 grant assistance awarded 
under regulations promulgated on Feb-
ruary 11, 1974. (1) The grantee must ob-
tain the approval of the Regional Ad-
ministrator for the system of indus-
trial cost recovery (see § 35.928 et seq.). 
The Regional Administrator shall not 
pay more than 50 percent of the Fed-
eral share of any step 3 project unless 
the grantee has submitted adequate 
evidence of timely development of its 
system of industrial cost recovery nor 
shall the Regional Administrator pay 
more than 80 percent of the Federal 
share unless he has approved the sys-
tem. 

(2) Payments of grantees held under 
paragraph (a)(1) of this section shall be 
released after April 25, 1978. However, 
the grantee shall obtain approval of its 
industrial cost recovery system by 
June 30, 1979, or no further payments 
will be made until the system is ap-
proved. 

(b) Step 3 grant assistance awarded 
after April 24, 1978, but before July 1, 
1979. The grantee must obtain approval 
of its industrial cost recovery system 
under these regulations, except for the 
ordinance and rates, before July 1, 1979. 
The Regional Administrator shall not 
make any payments on these grants 
and shall not award any new step 3 
grants to the same grantee after June 
30, 1979, if the industrial cost recovery 
system, except for the ordinance and 
rates, has not been approved. The 
grantee shall enact the ordinance re-
quired under § 35.928–1(h) and submit 
the ordinance and industrial cost re-
covery system rates to the Regional 
Administrator who must approve the 
ordinance before the treatment works 
are placed in operation. 

(c) Step 3 grant assistance awarded 
after June 30, 1979. The grantee must ob-
tain the Regional Administrator’s ap-
proval of the industrial cost recovery 
system under these regulations, except 
for the ordinance and rates, before 
grant award. The grantee shall enact 
the ordinance required under § 35.928–
1(h) and submit the ordinance and in-
dustrial cost recovery system rates to 
the Regional Administrator who must 
approve the ordinance before the treat-
ment works are placed in operation.

§ 35.935–16 Sewer use ordinance and 
evaluation/rehabilitation program. 

(a) The grantee must obtain the ap-
proval of the Regional Administrator 
of its sewer use ordinance under 
§ 35.927–4. 

(b) Except as provided in paragraphs 
(c) and (d) of this section, the Regional 
Administrator shall not pay more than 
80 percent of the Federal share of any 
step 3 project unless he has approved 
the grantee’s sewer use ordinance, and 
the grantee is complying with the 
sewer system evaluation and rehabili-
tation schedule incorporated in the 
grant agreement under § 35.927–5. 

(c) In projects where segmenting of 
an operable treatment works has oc-
curred, the Regional Administrator 
shall not pay more than 80 percent of 
the Federal share of the total of all 
interdependent step 3 segments unless 
he has approved the grantee’s sewer 
use ordinance and the grantee is com-
plying with the sewer system evalua-
tion and rehabilitation schedule incor-
porated in the grant agreement under 
§ 35.927–5. 

(d) In mulitple facility projects 
where an element or elements of the 
treatment works are operable compo-
nents and have been completely con-
structed and placed in operation by the 
grantee, the Regional Administrator 
shall not make any additional step 3 
payment unless he has approved the 
grantee’s sewer use ordinance and the 
grantee is complying with the sewer 
system evaluation and rehabilitation 
schedule incorporated in the grant 
agreement under § 35.927–5.

§ 35.935–17 Training facility. 

If assistance has been provided for 
the construction of a treatment works 
required to train and upgrade waste 
treatment personnel under §§ 35.930–1(b) 
and 35.920–3(e), the grantee must oper-
ate the treatment works as a training 
facility for a period of at least 10 years 
after construction is completed.

§ 35.935–18 Value engineering. 

A grantee must comply with the ap-
plicable value engineering require-
ments of § 35.926.
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§ 35.935–19 Municipal pretreatment 
program. 

The grantee must obtain approval by 
the Regional Administrator of the mu-
nicipal pretreatment program in ac-
cordance with part 403 of this chapter. 
Prior to granting such approval, the 
Regional Administrator shall not pay 
more than 90 percent of the Federal 
share of any step 3 project or cost of 
step 3 work under a step 2=3 project 
awarded after October 1, 1978, except 
that for any such grant assistance 
awarded before December 31, 1980, the 
Regional Administrator may continue 
grant payments if he determines that 
significant progress has been made 
(and is likely to continue) toward the 
development of an approvable 
pretreatment program and that with-
holding of grant payments would not 
be in the best interest of protecting the 
environment.

§ 35.935–20 Innovative processes and 
techniques. 

If the grantee receives 85-percent 
grant assistance for innovative proc-
esses and techniques, the following 
conditions apply during the 5-year pe-
riod following completion of construc-
tion: 

(a) The grantee shall permit EPA 
personnel and EPA designated contrac-
tors to visit and inspect the treatment 
works at any reasonable time in order 
to review the operation of the innova-
tive processes or techniques. 

(b) If the Regional Administrator re-
quests, the grantee will provide EPA 
with a brief written report on the con-
struction, operation, and costs of oper-
ation of the innovative processes or 
techniques.

§ 35.936 Procurement. 

(a) Sections 35.936 through 35.939 set 
forth policies and minimum standards 
for procurement of architectural or en-
gineering services as defined in § 35.937 
and construction contracts as de-
scribed in § 35.938 by grantees under all 
steps of grants for construction of 
treatment works. Acquisition of real 
property shall be conducted in accord-
ance with part 4, subpart F of this 
chapter. Other procurements of goods 
and services shall be conducted in ac-

cordance with the provisions of part 33 
of this subchapter. 

(b) This subpart does not apply to 
work beyond the scope of the project 
for which grant assistance is awarded 
(i.e., ineligible work).

§ 35.936–1 Definitions. 
As used in §§ 35.936 through 35.939, the 

following words and terms shall have 
the meaning set forth below. All terms 
not defined herein shall have the mean-
ing given to them in § 30.135 of this sub-
chapter, and in § 35.905. 

(a) Grant agreement. The written 
agreement and amendments thereto be-
tween EPA and a grantee in which the 
terms and conditions governing the 
grant are stated and agreed to by both 
parties under § 30.345 of this sub-
chapter. 

(b) Subagreement. A written agree-
ment between an EPA grantee and an-
other party (other than another public 
agency) and any tier of agreement 
thereunder for the furnishing of serv-
ices, supplies, or equipment necessary 
to complete the project for which a 
grant was awarded, including contracts 
and subcontracts for personal and pro-
fessional services, agreements with 
consultants and purchase orders, but 
excluding employment agreements sub-
ject to State or local personnel sys-
tems. (See §§ 35.937–12 and 35.938–9 re-
garding subcontracts of any tier under 
prime contracts for architectural or 
engineering services or construction 
awarded by the grantee—generally ap-
plicable only to subcontracts in excess 
of $10,000.) 

(c) Contractor. A party to whom a 
subagreement is awarded. 

(d) Grantee. Any municipality which 
has been awarded a grant for construc-
tion of a treatment works under this 
subpart. In addition, where appropriate 
in §§ 35.936 through 35.939, grantee may 
also refer to an applicant for a grant.

§ 35.936–2 Grantee procurement sys-
tems; State or local law. 

(a) Grantee procurement systems. 
Grantees may use their own procure-
ment systems and procedures which 
meet applicable requirements of State, 
territorial, or local laws and ordi-
nances to the extent that these sys-
tems and procedures do not conflict 
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with the minimum requirements of 
this subchapter. 

(b) State or local law. The Regional 
Administrator will generally rely on a 
grantee’s determination regarding the 
application of State or local law to 
issues which are primarily determined 
by such law. The Regional Adminis-
trator may request the grantee to fur-
nish a written legal opinion adequately 
addressing any such legal issues. The 
Regional Administrator will accept the 
grantee’s determination unless he finds 
that it does not have a rational basis. 

(c) Preference. State or local laws, or-
dinances, regulations or procedures 
which effectively give local or in-State 
bidders or proposers preference over 
other bidders or proposers shall not be 
employed in evaluating bids or pro-
posals for subagreements under a 
grant.

§ 35.936–3 Competition. 
EPA’s policy is to encourage free and 

open competition appropriate to the 
type of project work to be performed.

§ 35.936–4 Profits. 
Only fair and reasonable profits may 

be earned by contractors in subagree-
ments under EPA grants. See § 35.937–7 
for discussion of profits under nego-
tiated subagreements for architectural 
or engineering services, and § 35.938–5(f) 
for discussion of profits under nego-
tiated change orders to construction 
contracts. Profit included in a formally 
advertised, competitively bid, fixed 
price construction contract awarded 
under § 35.938 is presumed reasonable.

§ 35.936–5 Grantee responsibility. 
(a) The grantee is responsible for the 

administration and successful accom-
plishment of the project for which EPA 
grant assistance is awarded. The grant-
ee is responsible for the settlement and 
satisfaction of all contractual and ad-
ministrative issues arising out of sub-
agreements entered into under the 
grant (except as § 35.936–6 provides) in 
accordance with sound business judg-
ment and good administrative practice. 
This includes issuance of invitations 
for bids or requests for proposals, selec-
tion of contractors, award of contracts, 
protests of award, claims, disputes, and 
other related procurement matters. 

(b) With the prior written approval of 
the Regional Administrator, the grant-
ee may retain an individual or firm to 
perform these functions. Such an agent 
acts for the grantee and is subject to 
the provisions of this subpart which 
apply to the grantee. 

(c) In accordance with § 35.970, a 
grantee may request technical and 
legal assistance from the Regional Ad-
ministrator for the administration and 
enforcement of any contract related to 
treatment works that are assisted by 
an EPA grant. The Regional Adminis-
trator’s assistance does not release the 
grantee from those responsibilities 
identified in paragraph (a) of this sec-
tion.

§ 35.936–6 EPA responsibility. 

Generally, EPA will only review 
grantee compliance with Federal re-
quirements applicable to a grantee’s 
procurement. However, where specifi-
cally provided in this chapter (e.g., 
§§ 8.8(j) and 35.939), EPA is responsible 
for determining compliance with Fed-
eral requirements.

§ 35.936–7 Small and minority busi-
ness. 

Grantees shall make positive efforts 
to use small business and minority-
owned business sources of supplies and 
services. Such efforts should allow 
these sources the maximum feasible 
opportunity to compete for subagree-
ments to be performed using Federal 
grant funds.

§ 35.936–8 Privity of contract. 

Neither EPA nor the United States 
shall be a party to any subagreement 
(including contracts or subcontracts), 
nor to any solicitation or request for 
proposals. (See §§ 35.937–9(a), 35.938–
4(c)(5), and appendices C–1 and C–2 to 
this subpart for the required solicita-
tion statement and contract provi-
sions.) However, in accordance with 
§ 35.970 the Regional Administrator, if a 
grantee requests, may provide tech-
nical and legal assistance in the ad-
ministration and enforcement of any 
contract related to treatment works 
for which an EPA grant was made.

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00509 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



510

40 CFR Ch. I (7–1–03 Edition)§ 35.936–9

§ 35.936–9 Disputes. 
Only an EPA grantee may initiate 

and prosecute an appeal to the Admin-
istrator under the disputes provision of 
a grant with respect to its subagree-
ments (see subpart J of part 30 of this 
subchapter). Neither a contractor nor a 
subcontractor may prosecute an appeal 
under the disputes provisions of a 
grant in its own name or interest.

§ 35.936–10 Federal procurement regu-
lations. 

Regulations applicable to direct Fed-
eral procurement shall not be applica-
ble to subagreements under grants ex-
cept as stated in this subchapter.

§ 35.936–11 General requirements for 
subagreements. 

Subagreements must: 
(a) Be necessary for and directly re-

lated to the accomplishment of the 
project work; 

(b) Be in the form of a bilaterally ex-
ecuted written agreement (except for 
small purchases of $10,000 or less); 

(c) Be for monetary or in-kind con-
sideration; and 

(d) Not be in the nature of a grant or 
gift.

§ 35.936–12 Documentation. 
(a) Procurement records and files for 

purchases in excess of $10,000 shall in-
clude the following: 

(1) Basis for contractor selection; 
(2) Justification for lack of competi-

tion if competition appropriate to the 
type of project work to be performed is 
required but is not obtained; and 

(3) Basis for award cost or price. 
(b) The grantee or contractors of the 

grantee must retain procurement docu-
mentation required by § 30.805 of this 
subchapter and by this subpart, includ-
ing a copy of each subagreement, for 
the period of time specified in § 30.805. 
The documentation is subject to all the 
requirements of § 30.805. A copy of each 
subagreement must be furnished to the 
project officer upon request.

§ 35.936–13 Specifications. 
(a) Nonrestrictive specifications. (1) No 

specification for bids or statement of 
work in connection with such works 
shall be written in such a manner as to 
contain proprietary, exclusionary, or 

discriminatory requirements other 
than those based upon performance, 
unless such requirements are necessary 
to test or demonstrate a specific thing 
or to provide for necessary inter-
changeability of parts and equipment, 
or at least two brand names or trade 
names of comparable quality or utility 
are listed and are followed by the 
words ‘‘or equal.’’ If brand or trade 
names are specified, the grantee must 
be prepared to identify to the Regional 
Administrator or in any protest action 
the salient requirements (relating to 
the minimum needs of the project) 
which must be met by any offeror. The 
single base bid method of solicitation 
for equipment and parts for determina-
tion of a low, responsive bidder may 
not be utilized. With regard to mate-
rials, if a single material is specified, 
the grantee must be prepared to sub-
stantiate the basis for the selection of 
the material. 

(2) Project specifications shall, to the 
extent practicable, provide for max-
imum use of structures, machines, 
products, materials, construction 
methods, and equipment which are 
readily available through competitive 
procurement, or through standard or 
proven production techniques, meth-
ods, and processes, except to the extent 
that innovative technologies may be 
used under § 35.908 of this subpart. 

(b) Sole source restriction. A specifica-
tion shall not require the use of struc-
tures, materials, equipment, or proc-
esses which are known to be available 
only from a sole source, unless the Re-
gional Administrator determines that 
the grantee’s engineer has adequately 
justified in writing that the proposed 
use meets the particular project’s min-
imum needs or the Regional Adminis-
trator determines that use of a single 
source is necessary to promote innova-
tion (see § 35.908). Sole source procure-
ment must be negotiated under § 33.500 
et seq., including full cost review. 

(c) Experience clause restriction. The 
general use of experience clauses re-
quiring equipment manufacturers to 
have a record of satisfactory operation 
for a specified period of time or of 
bonds or deposits to guarantee replace-
ment in the event of failure is re-
stricted to special cases where the 
grantee’s engineer adequately justifies 
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any such requirement in writing. 
Where such justification has been 
made, submission of a bond or deposit 
shall be permitted instead of a speci-
fied experience period. The period of 
time for which the bond or deposit is 
required should not exceed the experi-
ence period specified. No experience re-
striction will be permitted which un-
necessarily reduces competition or in-
novation. 

(d) Buy American—(1) Definitions. As 
used in this subpart, the following defi-
nitions apply: 

(i) Construction material means any 
article, material, or supply brought to 
the construction site for incorporation 
in the building or work. 

(ii) Component means any article, ma-
terial, or supply directly incorporated 
in construction material. 

(iii) Domestic construction material 
means an unmanufactured construc-
tion material which has been mined or 
produced in the United States, or a 
manufactured construction material 
which has been manufactured in the 
United States if the cost of its compo-
nents which are mined, produced, or 
manufactured in the United States ex-
ceeds 50 percent of the cost of all its 
components. 

(iv) Nondomestic construction material 
means a construction material other 
than a domestic construction material. 

(2) Domestic preference. Domestic con-
struction material may be used in pref-
erence to nondomestic materials if it is 
priced no more than 6 percent higher 
than the bid or offered price of the non-
domestic materials including all costs 
of delivery to the construction site, 
any applicable duty, whether or not as-
sessed. Computations will normally be 
based on costs on the date of opening of 
bids or proposals. 

(3) Waiver. The Regional Adminis-
trator may waive the Buy American 
provision based upon those factors that 
he considers relevant, including: 

(i) Such use is not in the public inter-
est; 

(ii) The cost is unreasonable; 
(iii) The Agency’s available resources 

are not sufficient to implement the 
provision, subject to the Deputy Ad-
ministrator’s concurrence; 

(iv) The articles, materials, or sup-
plies of the class or kind to be used or 

the articles, materials, or supplies 
from which they are manufactured are 
not mined, produced, or manufactured 
in the United States in sufficient and 
reasonably available commercial quan-
tities or satisfactory quality for the 
particular project; or 

(v) Application of this provision is 
contrary to multilateral government 
procurement agreements, subject to 
the Deputy Administrator’s concur-
rence. 

(4) Contract provision. Notwith-
standing any other provision of this 
subpart, bidding documents and con-
struction contracts for any step 3 
project for which the Regional Admin-
istrator receives an application after 
February 1, 1978, shall contain the 
‘‘Buy American’’ provision which re-
quires use of domestic construction 
materials in preference to nondomestic 
construction materials. 

(5) Substitution. If a nondomestic con-
struction material or component is 
proposed for use, a bidder or contractor 
may substitute an approved domestic 
material or component (at no change 
in price), if necessary to comply with 
this subsection. 

(6) Procedures. The Regional Adminis-
trator may use the appropriate proce-
dures of § 35.939 in making the deter-
minations with respect to this sub-
section. He shall generally observe the 
Buy American procedures, regulations, 
precedents, and requirements of other 
Federal departments and agencies. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37596, June 27, 1979; 44 FR 39340, July 5, 
1979]

§ 35.936–14 Force account work. 

(a) A grantee must secure the project 
officer’s prior written approval for use 
of the force account method for (1) any 
step 1 or step 2 work in excess of 
$10,000; (2) any sewer rehabilitation 
work in excess of $25,000 performed dur-
ing step 1 (see § 35.927–3(a)); or (3) any 
step 3 work in excess of $25,000; unless 
the grant agreement stipulates the 
force account method. 

(b) The project officer’s approval 
shall be based on the grantee’s dem-
onstration that he possesses the nec-
essary competence required to accom-
plish such work and that (1) the work 
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can be accomplished more economi-
cally by the use of the force account 
method, or (2) emergency circum-
stances dictate its use. 

(c) Use of the force account method 
for step 3 construction shall generally 
be limited to minor portions of a proj-
ect.

§ 35.936–15 Limitations on subagree-
ment award. 

No subagreement shall be awarded: 
(a) To any person or organization 

which does not meet the responsibility 
standards in § 30.340–2 (a) through (d) 
and (g) of this subchapter; 

(b) If any portion of the contract 
work not exempted by § 30.420–3(b) of 
this subchapter will be performed at a 
facility listed by the Director, EPA Of-
fice of Federal Activities, in violation 
of the antipollution requirements of 
the Clean Air Act and the Clean Water 
Act, as set forth in § 30.420–3 of this sub-
chapter and 40 CFR part 15 (Adminis-
tration of the Clean Air Act and the 
Federal Water Pollution Control Act 
with respect to Federal contracts, 
grants, or loans); or 

(c) To any person or organization 
which is ineligible under the conflict of 
interest requirements of § 30.420–4 of 
this subchapter.

§ 35.936–16 Code or standards of con-
duct. 

(a) The grantee must maintain a code 
or standards of conduct which shall 
govern the performance of its officers, 
employees, or agents in the conduct of 
project work, including procurement 
and expenditure of project funds. The 
grantee’s officers, employees, or agents 
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary 
value from contractors or potential 
contractors. The grantee must avoid 
personal or organizational conflicts of 
interest or noncompetitive procure-
ment practices which restrict or elimi-
nate competition or otherwise restrain 
trade. 

(b) To the extent permissible by 
State or local law or formal institu-
tional requirements and procedures, 
the standards shall provide for pen-
alties, sanctions, or other adequate dis-
ciplinary actions to be instituted for 
project-related violations of law or of 

the code or standards of conduct by ei-
ther the grantee officers, employees, or 
agents, or by contractors or their 
agents. 

(c) The grantee must inform the 
project officer in writing of each seri-
ous allegation of a project-related vio-
lation and of each known or proven 
project-related violation of law or code 
or standards of conduct, by its officers, 
employees, contractors, or by their 
agents. The grantee must also inform 
the project officer of the prosecutive or 
disciplinary action the grantee takes, 
and must cooperate with Federal offi-
cials in any Federal prosecutive or dis-
ciplinary action. Under § 30.245 of this 
subchapter, the project officer must 
notify the Director, EPA Security and 
Inspection Division, of all notifications 
from the grantee. 

(d) EPA shall cooperate with the 
grantee in its disciplinary or prose-
cutive actions taken for any apparent 
project-related violations of law or of 
the grantee’s code or standards of con-
duct.

§ 35.936–17 Fraud and other unlawful 
or corrupt practices. 

All procurements under grants are 
covered by the provisions of § 30.245 of 
this subchapter relating to fraud and 
other unlawful or corrupt practices.

§ 35.936–18 Negotiation of subagree-
ments. 

(a) Formal advertising, with ade-
quate purchase descriptions, sealed 
bids, and public openings shall be the 
required method of procurement unless 
negotiation under paragraph (b) of this 
section is necessary to accomplish 
sound procurement. 

(b) All negotiated procurement shall 
be conducted in a manner to provide to 
the maximum practicable extent open 
and free competition appropriate to the 
type of project work to be performed. 
The grantee is authorized to negotiate 
subagreements in accordance with the 
applicable procedures of this sub-
chapter (see §§ 35.937 et seq. and 35.500 et 
seq.) if any of the following conditions 
exist: 

(1) Public exigency will not permit 
the delay incident to formally adver-
tised procurement (e.g., an emergency 
procurement). 
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(2) The aggregate amount involved 
does not exceed $10,000 (see § 35.936–19 
for small purchases). 

(3) The material or service to be pro-
cured is available from only one person 
or entity. If the procurement is ex-
pected to aggregate more than $10,000, 
the grantee must document its file 
with a justification of the need for non-
competitive procurement, and provide 
such documentation to the project offi-
cer on request. 

(4) The procurement is for personal 
or professional services (including ar-
chitectural or engineering services) or 
for any service that a university or 
other educational institution may 
render. 

(5) No responsive, responsible bids at 
acceptable price levels have been re-
ceived after formal advertising, and, 
with respect to procurement under 
§ 35.938–4, the Regional Administrator’s 
prior written approval has been ob-
tained. 

(6) The procurement is for materials 
or services where the prices are estab-
lished by law. 

(7) The procurement is for technical 
items or equipment requiring standard-
ization and interchangeability of parts 
with existing equipment. 

(8) The procurement is for experi-
mental, developmental or research 
services.

§ 35.936–19 Small purchases. 
(a) A small purchase is the procure-

ment of materials, supplies, and serv-
ices when the aggregate amount in-
volved in any one transaction does not 
exceed $10,000. The small purchase lim-
itation of $10,000 applies to the aggre-
gate total of an order, including all es-
timated handling and freight charges, 
overhead, and profit to be paid under 
the order. In arriving at the aggregate 
amount involved in any one trans-
action, all items which should properly 
be grouped together must be included. 
Reasonable competition shall be ob-
tained. 

(b) Subagreements for small pur-
chases need not be in the form of a bi-
laterally executed written agreement. 
Where appropriate, unilateral purchase 
orders, sales slips, memoranda of oral 
price quotations, and the like may be 
used to minimize paperwork. Retention 

in the purchase files of these docu-
ments and of written quotations re-
ceived, or references to catalogs or 
printed price lists used, will suffice as 
the record supporting the price paid.

§ 35.936–20 Allowable costs. 

(a) Incurring costs under sub-
agreements which are not awarded or 
administered in compliance with this 
part or part 33 of this subchapter, as 
appropriate, shall be cause for disal-
lowance of those costs. 

(b) Appropriate cost principles which 
apply to subagreements under EPA 
grants are identified in § 30.710 of this 
subchapter. Under that section, the 
contractor’s actual costs, direct and in-
direct, eligible for Federal participa-
tion in a cost reimbursement contract 
shall be those allowable under the ap-
plicable provisions of 41 CFR 1–15.2 
(Principles and Procedures for Use in 
Cost-Reimbursement Type Supply and 
Research Contracts With Commercial 
Organizations) and 41 CFR 1–15.4 (Con-
struction and Architect-Engineer Con-
tracts). 

(c) Reasonable costs of compliance 
with the procurement and project man-
agement requirements of these regula-
tions are allowable costs of administra-
tion under the grant. Costs of an-
nouncement, selection, negotiation, 
and cost review and analysis in connec-
tion with procurement of architectural 
or engineering services are allowable, 
even when conducted before award of 
the grant. Legal and engineering costs 
which a grantee is required to incur in 
a protest action under § 35.939 are al-
lowable.

§ 35.936–21 Delegation to State agen-
cies; certification of procurement 
systems. 

(a) Under § 35.912 and subpart F of 
this part, the Regional Administrator 
may delegate authority to a State 
agency to review and certify the tech-
nical and administrative adequacy of 
procurement documentation required 
under these sections. 

(b) If a State agency believes that 
State laws which govern municipal 
procurement include the same require-
ments or operate to provide the same 
protections as do §§ 35.936, 35.937 and 
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35.938, the State may request the Ad-
ministrator to approve the State sys-
tem instead of the procedures of these 
sections. EPA shall review the State 
system to determine its adequacy. 

(c) If a State agency determines that 
an applicant’s procurement ordinances 
or applicable statutes include the same 
requirements or operate to provide the 
same protections as do §§ 35.936, 35.937 
and 35.938, the State may certify (ac-
companied by appropriate documenta-
tion) the adequacy of the municipal-
ity’s ordinances and statutes and re-
quest the Administrator to approve the 
municipality’s system instead of the 
procedures of these sections. EPA shall 
conduct or may request the State to 
conduct a review of the municipality’s 
system to determine its adequacy.

§ 35.936–22 Bonding and insurance. 

(a) On contracts for the building and 
erection of treatment works or con-
tracts for sewer system rehabilitation 
exceeding $100,000, each bidder must 
furnish a bid guarantee equivalent to 5 
percent of the bid price. In addition, 
the contractor awarded a construction 
contract for the building and erection 
of treatment works or sewer system re-
habilitation must furnish performance 
and payment bonds, each of which shall 
be in an amount not less than 100 per-
cent of the contract price. Construc-
tion contracts less than $100,000 shall 
be subject to State and local require-
ments for bid guarantees, performance 
bonds, and payment bonds. For con-
tracts or subcontracts in excess of 
$100,000 the Regional Administrator 
may authorize the grantee to use its 
own bonding policies and requirements 
if he determines, in writing, that the 
Government’s interest is adequately 
protected. 

(b) Contractors should obtain such 
construction insurance (e.g., fire and 
extended coverage, workmen’s com-
pensation, public liability and property 
damage, and ‘‘all risk’’ builder’s risk or 
installation floater coverage) as is re-
quired by State or local law or the 
grantee or as is customary and appro-
priate. Under the Flood Disaster Pro-
tection Act of 1973, a contractor must 
purchase flood insurance to cover his 
risk of loss if the grantee has not pur-

chased the insurance (see § 30.405–10 of 
this subchapter).

§ 35.937 Subagreements for architec-
tural or engineering services. 

(a) Applicability. Except as § 35.937–2 
otherwise provides, the provisions of 
§§ 35.937 through 35.937–11 apply to all 
subagreements of grantees for archi-
tectural or engineering services where 
the aggregate amount of services in-
volved is expected to exceed $10,000. 
The provisions of §§ 35.937–2, 35.937–3, 
and 35.937–4 are not required, but may 
be followed, where the population of 
the grantee municipality is 25,000 or 
less according to the most recent U.S. 
census. When $10,000 or less of services 
(e.g., for consultant or consultant sub-
contract services) is required, the 
small purchase provisions of § 35.936–19 
apply. 

(b) Policy. Step 1, step 2, or adminis-
tration or management of step 3 
project work may be performed by ne-
gotiated procurement of architectural 
or engineering services. The Federal 
Government’s policy is to encourage 
public announcement of the require-
ments for personal and professional 
services, including engineering serv-
ices. Subagreements for engineering 
services shall be negotiated with can-
didates selected on the basis of dem-
onstrated competence and qualifica-
tions for the type of professional serv-
ices required and at fair and reasonable 
prices. All negotiated procurement 
shall be conducted in a manner that 
provides to the maximum practicable 
extent, open and free competition. 
Nothing in this subpart shall be con-
strued as requiring competitive bids or 
price competition in the procurement 
of architectural or engineering serv-
ices. 

(c) Definitions. As used in §§ 35.937 
through 35.937–11 the following words 
and terms mean: 

(1) Architectural or engineering serv-
ices. Those professional services associ-
ated with research, development, de-
sign and construction, alteration, or 
repair of real property, as well as inci-
dental services that members of these 
professions and those in their employ 
may logically or justifiably perform, 
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including studies, investigations, sur-
veys, evaluations, consultations, plan-
ning, programing, conceptual designs, 
plans and specifications, cost esti-
mates, inspections, shop drawing re-
views, sample recommendations, prepa-
ration of operation and maintenance 
manuals, and other related services. 

(2) Engineer. A professional firm or 
individual engaged to provide services 
as defined in paragraph (c)(1) of this 
section by subagreement under a grant.

§ 35.937–1 Type of contract (subagree-
ment). 

(a) General. Cost-plus-percentage-of-
cost and percentage-of-construction-
cost contracts are prohibited. Cost re-
imbursement, fixed price, or per diem 
contracts or combinations of these 
may be negotiated for architectural or 
engineering services. A fixed price con-
tract is generally used only when the 
scope and extent of work to be per-
formed is clearly defined. In most 
other cases, a cost reimbursement type 
of contract is more appropriate. A per 
diem contract may be used if no other 
type of contract is appropriate. An in-
centive fee may be used if the grantee 
submits an adequate independent cost 
estimate and price comparison under 
§ 35.937–6. 

(b) Cost reimbursement contracts. Each 
cost reimbursement contract must 
clearly establish a cost ceiling which 
the engineer may not exceed without 
formally amending the contract and a 
fixed dollar profit which may not be in-
creased except in case of a contract 
amendment to increase the scope of 
work. 

(c) Fixed price contracts. An accept-
able fixed price contract is one which 
establishes a guaranteed maximum 
price which may not be increased un-
less a contract amendment increases 
the scope of work. 

(d) Compensation procedures. If, under 
either a cost reimbursement or fixed 
price contract, the grantee desires to 
use a multiplier type of compensation, 
all of the following must apply: 

(1) The multiplier and the portions of 
the multiplier allocable to overhead 
and allocable to profit have been spe-
cifically negotiated; 

(2) The portion of the multiplier allo-
cable to overhead includes only allow-

able items of cost under the cost prin-
ciples of 41 CFR 1–15.2 and 1–15.4; 

(3) The portions of the multiplier al-
locable to profit and allocable to over-
head have been separately identified in 
the contract; and 

(4) The fixed price contract includes 
a guaranteed maximum price for com-
pletion of the specifically defined scope 
of work; the cost reimbursement con-
tract includes a fixed dollar profit 
which may not be increased except in 
case of a contract amendment which 
increases the scope of work. 

(e) Per diem contracts. A per diem 
agreement expected to exceed $10,000 
may be utilized only after a determina-
tion that a fixed price or cost reim-
bursement type contract is not appro-
priate. Per diem agreements should be 
used only to a limited extent, e.g., 
where the first task under a step 1 
grant involves establishing the scope 
and cost of succeeding step 1 tasks, or 
for incidental services such as expert 
testimony or intermittent professional 
or testing services. (Resident engineer 
and resident inspection services should 
generally be compensated under para-
graph (b) or (c) of this section.) Cost 
and profit included in the per diem rate 
must be specifically negotiated and 
displayed separately in the engineer’s 
proposal. The contract must clearly es-
tablish a price ceiling which may not 
be exceeded without formally amend-
ing the contract.

§ 35.937–2 Public notice. 
(a) Requirement. Adequate public no-

tice as paragraph (a)(1) or (2) of this 
section provide, must be given of the 
requirement for architectural or engi-
neering services for all subagreements 
with an anticipated price in excess of 
$25,000 except as paragraph (b) of this 
section provides. In providing public 
notice under paragraphs (a)(1) and (2) 
of this section, grantees must comply 
with the policies in §§ 35.936–2(c), 35.936–
3, and 35.936–7. 

(1) Public announcement. A notice of 
request for qualifications should be 
published in professional journals, 
newspapers, or publications of general 
circulation over a reasonable area and, 
in addition, if desired, through posted 
public notices or written notification 
directed to interested person, firms, or 
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professional organizations inviting the 
submission of statements of qualifica-
tions. The announcement must clearly 
state the deadline and place for sub-
mission of qualification statements. 

(2) Prequalified list. As an alternative 
to publishing public notice as in para-
graph (b) of this section, the grantee 
may secure or maintain a list of quali-
fied candidates. The list must: 

(i) Be developed with public notice 
procedures as in paragraph (a)(1) of this 
section; 

(ii) Provide for continuous updating; 
and 

(iii) Be maintained by the grantee or 
secured from the State or from a near-
by political subdivision. 

(b) Exceptions. The public notice re-
quirement of this section and the re-
lated requirements of §§ 35.937–3 and 
35.937–4 are not applicable, but may be 
followed, in the cases described in 
paragraphs (b) (1) through (3) of this 
section. All other appropriate provi-
sions of this section, including cost re-
view and negotiation of price, apply. 

(1) Where the population of the 
grantee municipality is 25,000 or less 
according to the latest U.S. census. 

(2) For step 2 or step 3 of a grant, if: 
(i) The grantee is satisfied with the 

qualifications and performance of an 
engineer who performed all or any part 
of the step 1 or step 2 work; 

(ii) The engineer has the capacity to 
perform the subsequent steps; and 

(iii) The grantee desires the same en-
gineer to provide architectural or engi-
neering services for the subsequent 
steps. 

(3) For subsequent segments of design 
work under one grant if: 

(i) A single treatment works is seg-
mented into two or more step 3 
projects; 

(ii) The step 2 work is accordingly 
segmented so that the initial contract 
for preparation of construction draw-
ings and specifications does not cover 
the entire treatment works to be built 
under one grant; and 

(iii) The grantee desires to use the 
same engineering firm that was se-
lected for the initial segment of step 2 
work for subsequent segments.

§ 35.937–3 Evaluation of qualifications. 
(a) The grantee shall review the 

qualifications of firms which responded 
to the announcement or were on the 
prequalified list and shall uniformly 
evaluate the firms. 

(b) Qualifications shall be evaluated 
through an objective process (e.g., the 
appointment of a board or committee 
which, to the extent practicable, 
should include persons with technical 
skills). 

(c) Criteria which should be consid-
ered in the evaluation of candidates for 
submission of proposals should include: 

(1) Specialized experience and tech-
nical competence of the candidate or 
firm and its personnel (including a 
joint venture, association or profes-
sional subcontract), considering the 
type of services required and the com-
plexity of the project; 

(2) Past record of performance on 
contracts with the grantee, other gov-
ernment agencies or public bodies, and 
with private industry, including such 
factors as control of costs, quality of 
work, and ability to meet schedules; 

(3) The candidate’s capacity to per-
form the work (including any special-
ized services) within the time limita-
tions, considering the firm’s current 
and planned workload; 

(4) The candidate’s familiarity with 
types of problems applicable to the 
project; and 

(5) Avoidance of personal and organi-
zational conflicts of interest prohibited 
under State and local law and § 35.936–
16.

§ 35.937–4 Solicitation and evaluation 
of proposals. 

(a) Requests for professional services 
proposals must be sent to no fewer 
than three candidates who either re-
sponded to the announcement or who 
were selected from the prequalified 
list. If, after good faith effort to solicit 
qualifications in accordance with 
§ 35.937–2, fewer than three qualified 
candidates respond, all qualified can-
didates must be provided requests for 
proposals. 

(b) Requests for professional services 
proposals must be in writing and must 
contain the information necessary to 
enable a prospective offeror to prepare 
a proposal properly. The request for 
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proposals must include the solicitation 
statement in § 35.937–9(a) and must in-
form offerors of the evaluation cri-
teria, including all those in paragraph 
(c) of this section, and of the relative 
importance attached to each criterion 
(a numerical weighted formula need 
not be utilized). 

(c) All proposals submitted in re-
sponse to the request for professional 
services proposals must be uniformly 
evaluated. Evaluation criteria shall in-
clude, as a minimum, all criteria stat-
ed in § 35.937–3(c) of this subpart. The 
grantee shall also evaluate the can-
didate’s proposed method to accom-
plish the work required, including, 
where appropriate, demonstrated capa-
bility to explore and develop innova-
tive or advanced techniques and de-
signs. The grantee’s evaluation shall 
comply with § 35.936–7. 

(d) Proposals shall be evaluated 
through an objective process (e.g., the 
appointment of a board or committee 
which, to the extent practicable, 
should include persons with technical 
skills. Oral (including telephone) or 
written interviews should be conducted 
with top rated proposers, and informa-
tion derived therefrom shall be treated 
on a confidential basis, except as re-
quired to be disclosed under State or 
local law or to EPA under § 35.937–6. 

(e) At no point during the procure-
ment process shall information be con-
veyed to any candidate which would 
provide an unfair competitive advan-
tage.

§ 35.937–5 Negotiation. 
(a) Grantees are responsible for nego-

tiation of their contracts for architec-
tural or engineering services. Contract 
procurement including negotiation 
may be performed by the grantee di-
rectly or by another non-Federal gov-
ernmental body, person or firm re-
tained for the purpose. Contract nego-
tiations may include the services of 
technical, legal, audit, or other special-
ists to the extent appropriate. 

(b) Negotiations may be conducted in 
accordance with State or local require-
ments, as long as they meet the min-
imum requirements as set forth in this 
section. In the absence of State or local 
statutory or code requirements, nego-
tiations may be conducted by the 

grantee under procedures it adopts 
based upon Public Law 92–582, 40 U.S.C. 
541–544 (commonly known as the 
‘‘Brooks Bill’’) or upon the negotiation 
procedures of 40 CFR 33.510–2. 

(c) The object of negotiations with 
any candidate shall be to reach agree-
ment on the provisions of the proposed 
contract. The grantee and the can-
didate shall discuss, as a minimum: 

(1) The scope and extent of work and 
other essential requirements; 

(2) Identification of the personnel and 
facilities necessary to accomplish the 
work within the required time, includ-
ing where needed, employment of addi-
tional personnel, subcontracting, joint 
ventures, etc.; 

(3) Provision of the required tech-
nical services in accordance with regu-
lations and criteria established for the 
project; and 

(4) A fair and reasonable price for the 
required work, to be determined in ac-
cordance with the cost and profit con-
siderations set forth in §§ 35.937–6 and 
35.937–7, and payment provisions.

§ 35.937–6 Cost and price consider-
ations. 

(a) General. EPA policy is that the 
cost or price of all subagreements and 
amendments to them must be consid-
ered. For each subagreement in excess 
of $10,000 but not greater than $100,000, 
grantees shall use the procedures de-
scribed in paragraph (c) of this section, 
or an equivalent process. 

(b) Subagreements over $100,000. For 
each subagreement expected to exceed 
$100,000, or for two subagreements 
which aggregate more than $100,000 
awarded to an engineer for work on one 
step, or where renegotiation or amend-
ment of a subagreement will result in a 
contract price in excess of $100,000, or 
where the amendment itself is in ex-
cess of $100,000, the provisions of this 
paragraph (b) shall apply. 

(1) The candidate(s) selected for ne-
gotiation shall submit to the grantee 
for review sufficient cost and pricing 
data as described in paragraph (c) of 
this section to enable the grantee to 
ascertain the necessity and reasonable-
ness of costs and amounts proposed, 
and the allowability and eligibility of 
costs proposed. 
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(2) The grantee shall submit to the 
EPA Project Officer for review (i) docu-
mentation of the public notice of need 
for architectural or engineering serv-
ices, and selection procedures used, in 
those cases where §§ 35.937–2, 35.937–3 
and 35.937–4 are applicable; (ii) the cost 
and pricing data the selected engineer 
submitted; (iii) a certification of re-
view and acceptance of the selected en-
gineer’s cost or price; and (iv) a copy of 
the proposed subagreement. The EPA 
Project Officer will review the com-
plete subagreement action and approve 
the grantee’s compliance with appro-
priate procedures before the grantee 
awards the subagreement. The grantee 
shall be notified upon completion of re-
view. 

(c) Cost review. (1) The grantee shall 
review proposed subagreement costs. 

(2) As a minimum, proposed sub-
agreement costs shall be presented on 
EPA form 5700–41 on which the selected 
engineer shall certify that the proposed 
costs reflect complete, current, and ac-
curate cost and pricing data applicable 
to the date of anticipated sub-
agreement award. 

(3) In addition to the specific ele-
ments of cost, the estimated amount of 
profit shall be set forth separately in 
the cost summary for fixed price con-
tracts and a maximum total dollar 
amount of profit shall be set forth sep-
arately in the cost summary for cost 
reimbursement contracts. 

(4) The grantee may require more de-
tailed cost data than the form requires 
in order to substantiate the reason-
ableness of proposed subagreement 
costs. EPA normally requires more de-
tailed documentation only when the se-
lected engineer is unable to certify 
that the cost and pricing data used are 
complete, current, and accurate. EPA 
may, on a selected basis, perform a pre-
award cost analysis on any sub-
agreement. Normally, a provisional 
overhead rate will be agreed upon be-
fore contract award. 

(5) Appropriate consideration should 
be given to § 30.710 of this subchapter 
which contains general cost principles 
which must be used to determine the 
allowability of costs under grants. The 
engineer’s actual costs, direct and indi-
rect, allowable for Federal participa-
tion shall be determined in accordance 

with the terms and conditions of the 
subagreement, this subpart and the 
cost principles included in 41 CFR 1–
15.2 and 1–15.4. Examples of cost which 
are not allowable under those cost 
principles include entertainment, in-
terest on borrowed capital and bad 
debts. 

(6) The engineer shall have an ac-
counting system which accounts for 
costs in accordance with generally ac-
cepted accounting principles. This sys-
tem shall provide for the identifica-
tion, accumulation, and segregation of 
allowable and unallowable project 
costs among projects. Allowable 
project costs shall be determined in ac-
cordance with paragraph (c)(5) of this 
section. The engineer must propose and 
account for costs in a manner con-
sistent with his normal accounting 
procedures. 

(7) Subagreements awarded on the 
basis of review of a cost element sum-
mary and a certification of complete, 
current, and accurate cost and pricing 
data shall be subject to downward re-
negotiation or recoupment of funds 
where the Regional Administrator de-
termines that such certification was 
not based on complete, current, and ac-
curate cost and pricing data or not 
based on costs allowable under the ap-
propriate FPR cost principles (41 CFR 
1–15.2 and 1–15.4) at the time of award.

§ 35.937–7 Profit. 
The objective of negotiations shall be 

the exercise of sound business judg-
ment and good administrative practice 
including the determination of a fair 
and reasonable profit based on the 
firm’s assumption of risk and input to 
total performance and not merely the 
application of a predetermined percent-
age factor. For the purpose of sub-
agreements under EPA grants, profit is 
defined as the net proceeds obtained by 
deducting all allowable costs (direct 
and indirect) from the price. (Because 
this definition of profit is based on 
Federal procurement principles, it may 
vary from the firm’s definition of profit 
for other purposes.) Profit on a sub-
agreement and each amendment to a 
subagreement under a grant should be 
sufficient to attract engineers who pos-
sess talents and skills necessary to the 
accomplishment of project objectives, 
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and to stimulate efficient and expedi-
tious completion of the project. Where 
cost review is performed, the grantee 
should review the estimate of profit as 
he reviews all other elements of price.

§ 35.937–8 Award of subagreement. 

After the close of negotiations and 
after review and approval by the EPA 
Project Officer if required under 
§ 35.937–6(b), the grantee may award the 
contract. Unsuccessful candidates 
should be notified promptly.

§ 35.937–9 Required solicitation and 
subagreement provisions. 

(a) Required solicitation statement. Re-
quests for qualifications or proposals 
must include the following statement, 
as well as the proposed terms of the 
subagreement.

Any contract awarded under this request 
for (qualifications/professional proposals) is 
expected to be funded in part by a grant from 
the United States Environmenal Protection 
Agency. This procurement will be subject to 
regulations contained in 40 CFR 35.936, 35.937, 
and 35.939. Neither the United States nor the 
United States Environmental Protection 
Agency is nor will be a party to this request 
for (qualifications/professional proposals) or 
any resulting contract.

(b) Content of subagreement. Each sub-
agreement must adequately define: 

(1) The scope and extent of project 
work; 

(2) The time for performance and 
completion of the contract work, in-
cluding where appropriate, dates for 
completion of significant project tasks; 

(3) Personnel and facilities necessary 
to accomplish the work within the re-
quired time; 

(4) The extent of subcontracting and 
consultant agreements; and 

(5) Payment provisions in accordance 
with § 35.937–10. 

If any of these elements cannot be de-
fined adequately for later tasks or 
steps at the time of contract execution, 
the contract should not include the 
subsequent tasks or steps at that time. 

(c) Required subagreement provisions. 
Each consulting engineering contract 
must include the provisions set forth in 
appendix C–1 to this subpart.

§ 35.937–10 Subagreement payments—
architectural or engineering serv-
ices. 

The grantee shall make payment to 
the engineer in accordance with the 
payment schedule incorporated in the 
engineering agreement or in accord-
ance with paragraph 7b of appendix C–
1 to this subpart. Any retainage is at 
the option of the grantee. No payment 
request made by the Engineer under 
the agreement may exceed the esti-
mated amount and value of the work 
and services performed.

§ 35.937–11 Applicability to existing 
contracts. 

Some negotiated engineering sub-
agreements already in existence may 
not comply with the requirements of 
§§ 35.936 and 35.937. Appendix D to this 
subpart contains EPA policy with re-
spect to these subagreements and must 
be implemented before the grant award 
action for the next step under the 
grant.

§ 35.937–12 Subcontracts under sub-
agreements for architectural or en-
gineering services. 

(a) Neither award and execution of 
subcontracts under a prime contract 
for architectural or engineering serv-
ices, nor the procurement and negotia-
tion procedures used by the engineer in 
awarding such subcontracts are re-
quired to comply with any of the provi-
sions, selection procedures, policies or 
principles set forth in § 35.936 or § 35.937 
except as provided in paragraphs (b), 
(c), and (d) of this section. 

(b) The award or execution of sub-
contracts in excess of $10,000 under a 
prime contract for architectural or en-
gineering services and the procurement 
procedures used by the engineer in 
awarding such subcontracts must com-
ply with the following: 

(1) Section 35.936–2 (Grantee procure-
ment systems; State or local law); 

(2) Section 35.936–7 (Small and minor-
ity business); 

(3) Section 35.936–15 (Limitations on 
subagreement award); 

(4) Section 35.936–17 (Fraud and other 
unlawful or corrupt practices); 

(5) Section 35.937–6 (Cost and price 
considerations); 

(6) Section 35.937–7 (Profit); 
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(7) Prohibition of percentage-of-con-
struction-cost and cost-plus-percent-
age-of-cost contracts (see § 35.937–1); 
and 

(8) Applicable subagreement clauses 
(see appendix C–1, clauses 9, 17, 18; note 
clause 10). 

(c) The applicable provisions of this 
subpart shall apply to lower tier sub-
agreements where an engineer acts as 
an agent for the grantee under a man-
agement subagreement (see § 35.936–
5(b)). 

(d) If an engineer procures items or 
services (other than architectural or 
engineering services) which are more 
appropriately procured by formal ad-
vertising or competitive negotiation 
procedures, the applicable procedures 
of § 35.938 or of part 33 shall be ob-
served.

§ 35.938 Construction contracts (sub-
agreements) of grantees.

§ 35.938–1 Applicability. 
This section applies to construction 

contracts (subagreements) in excess of 
$10,000 awarded by grantees for any 
step 3 project.

§ 35.938–2 Performance by contract. 
The project work shall be performed 

under one or more contracts awarded 
by the grantee to private firms, except 
for force account work authorized by 
§ 35.936–14.

§ 35.938–3 Type of contract. 
Each contract shall be a fixed price 

(lump sum or unit price or a combina-
tion of the two) contract, unless the 
Regional Administrator gives advance 
written approval for the grantee to use 
some other acceptable type of contract. 
The cost-plus-percentage-of-cost con-
tract shall not be used in any event.

§ 35.938–4 Formal advertising. 
Each contract shall be awarded after 

formal advertising, unless negotiation 
is permitted in accordance with 
§ 35.936–18. Formal advertising shall be 
in accordance with the following: 

(a) Adequate public notice. The grant-
ee will cause adequate notice to be 
given of the solicitation by publication 
in newspapers or journals of general 
circulation beyond the grantee’s local-

ity (statewide, generally), inviting bids 
on the project work, and stating the 
method by which bidding documents 
may be obtained or examined. Where 
the estimated cost of step 3 construc-
tion is $10 million or more, the grantee 
must generally publish the notice in 
trade journals of nationwide distribu-
tion. The grantee should, in addition, 
solicit bids directly from bidders if it 
maintains a bidders list. 

(b) Adequate time for preparing bids. 
Adequate time, generally not less than 
30 days, must be allowed between the 
date when public notice under para-
graph (a) of this section is first pub-
lished and the date by which bids must 
be submitted. Bidding documents (in-
cluding specifications and drawings) 
shall be available to prospective bid-
ders from the date when such notice is 
first published. 

(c) Adequate bidding documents. The 
grantee shall prepare a reasonable 
number of bidding documents (invita-
tions for bids) and shall furnish them 
upon request on a first-come, first-
served basis. The grantee shall main-
tain a complete set of bidding docu-
ments and shall make them available 
for inspection and copying by any 
party. The bidding documents shall in-
clude: 

(1) A complete statement of the work 
to be performed, including necessary 
drawings and specifications, and the re-
quired completion schedule. (Drawings 
and specifications may be made avail-
able for inspection and purchase, in-
stead of being furnished.); 

(2) The terms and conditions of the 
contract to be awarded; 

(3) A clear explanation of the method 
of bidding and the method of evalua-
tion of bid prices, and the basis and 
method for award of the contract; 

(4) Responsibility requirements or 
criteria which will be employed in 
evaluating bidders; 

(5) The following statement:

Any contract or contracts awarded under 
this invitation for bids are expected to be 
funded in part by a grant from the U.S. Envi-
ronmental Protection Agency. Neither the 
United States nor any of its departments, 
agencies or employees is or will be a party to 
this invitation for bids or any resulting con-
tract. This procurement will be subject to 
regulations contained in 40 CFR 35.936, 35.938, 
and 35.939.;
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and 
(6) A copy of §§ 35.936, 35.938, and 

35.939. 
(d) Sealed bids. The grantee shall pro-

vide for bidding by sealed bid and for 
the safeguarding of bids received until 
public opening. 

(e) Addenda to bidding documents. If a 
grantee desires to amend any part of 
the bidding documents (including 
drawings and specifications) during the 
period when bids are being prepared, 
the addenda shall be communicated in 
writing to all firms which have ob-
tained bidding documents in time to be 
considered before the bid opening time. 

(f) Bid modifications. A firm which has 
submitted a bid shall be allowed to 
modify or withdraw its bid before the 
time of bid opening. 

(g) Public opening of bids. The grantee 
shall provide for a public opening of 
bids at the place, date and time an-
nounced in the bidding documents. 

(h) Award to the low, responsive, re-
sponsible bidder. (1) After bids are 
opened, the grantee shall evaluate 
them in accordance with the methods 
and criteria set forth in the bidding 
documents. 

(2) The grantee may reserve the right 
to reject all bids. Unless all bids are re-
jected for good cause, award shall be 
made to the low, responsive, respon-
sible bidder. 

(3) If the grantee intends to make the 
award to a firm which did not submit 
the lowest bid, he shall prepare a writ-
ten statement before any award, ex-
plaining why each lower bidder was 
deemed nonresponsible or nonrespon-
sive, and shall retain it in his files. 

(4) State or local laws, ordinances, 
regulations or procedures which are de-
signed or which operate to give local or 
in-State bidders preference over other 
bidders shall not be employed in evalu-
ating bids. 

(5) If an unresolved procurement re-
view issue or a protest relates only to 
award of a subcontract or procurement 
of a subitem under the prime contract, 
and resolution of that issue or protest 
is unduly delaying performance of the 
prime contract, the Regional Adminis-
trator may authorize award and per-
formance of the prime contract before 
resolution of the issue or protest, if the 

Regional Administrator determines 
that: 

(i) Resolution of the protest— 
(A) Will not affect the placement of 

the prime contract bidders; and 
(B) Will not materially affect initial 

performance of the prime contract; and 
that 

(ii) Award of the prime contract— 
(A) Is in the Government’s best inter-

est; 
(B) Will not materially affect resolu-

tion of the protest; and 
(C) Is not barred by State law. 
(6) The grantee shall not reject a bid 

as nonresponsive for failure to list or 
otherwise indicate the selection of a 
subcontractor(s) or equipment, unless 
the grantee has unambiguously stated 
in the solicitation documents that such 
failure to list shall render a bid non-
responsive and shall cause rejection of 
a bid.

§ 35.938–5 Negotiation of contract 
amendments (change orders). 

(a) Grantee responsibility. Grantees are 
responsible for negotiation of construc-
tion contract change orders. This func-
tion may be performed by the grantee 
directly or, if authorized, by his engi-
neer. During negotiations with the con-
tractor the grantee shall: 

(1) Make certain that the contractor 
has a clear understanding of the scope 
and extent of work and other essential 
requirements; 

(2) Assure that the contractor dem-
onstrates that he will make available 
or will obtain the necessary personnel, 
equipment and materials to accomplish 
the work within the required time; and 

(3) Assure a fair and reasonable price 
for the required work. 

(b) Changes in contract price or time. 
The contract price or time may be 
changed only by a change order. When 
negotiations are required, they shall be 
conducted in accordance with para-
graph (c) or (d) of this section, as ap-
propriate. The value of any work cov-
ered by a change order or of any claim 
for increase or decrease in the contract 
price shall be determined by the meth-
od set forth in paragraphs (b) (1) 
through (3) of this section which is 
most advantageous to the grantee. 
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(1) Unit prices—(i) Original bid items. 
Unit prices previously approved are ac-
ceptable for pricing changes of original 
bid items. However, when changes in 
quantities exceed 15 percent of the 
original bid quantity and the total dol-
lar change of that bid item is signifi-
cant, the grantee shall review the unit 
price to determine if a new unit price 
should be negotiated. 

(ii) New items. Unit prices of new 
items shall be negotiated. 

(2) A lump sum to be negotiated. 
(3) Cost reimbursement—the actual 

cost for labor, direct overhead, mate-
rials, supplies, equipment, and other 
services necessary to complete the 
work plus an amount to be agreed upon 
to cover the cost of general overhead 
and profit to be negotiated. 

(c) For each change order not in ex-
cess of $100,000 the contractor shall 
submit sufficient cost and pricing data 
to the grantee to enable the grantee to 
determine the necessity and reason-
ableness of costs and amounts pro-
posed, and the allowability and eligi-
bility of costs proposed. 

(d) For each change order in excess of 
$100,000, the contractor shall submit to 
the grantee for review sufficient cost 
and pricing data as described in para-
graphs (d) (1) through (6) of this section 
to enable the grantee to ascertain the 
necessity and reasonableness of costs 
and amounts proposed, and the allow-
ability and eligibility of costs pro-
posed. 

(1) As a minimum, proposed change 
order costs shall be presented on EPA 
Form 5700–41 on which the contractor 
shall certify that proposed costs reflect 
complete, current, and accurate cost 
and pricing data applicable to the date 
of the change order. 

(2) In addition to the specific ele-
ments of cost, the estimated amount of 
profit shall be set forth separately in 
the cost summary for fixed price 
change orders and a specific total dol-
lar amount of profit will be set forth 
separately in the cost summary for 
cost reimbursement change orders. 

(3) The grantee may require more de-
tailed cost data than the form requires 
in order to substantiate the reason-
ableness of proposed change order 
costs. EPA normally requires more de-
tailed documentation only when the 

contractor is unable to certify that 
proposed change order cost data are 
complete, current, and accurate. EPA 
may, on a selected basis, perform a de-
tailed cost analysis on any change 
order. 

(4) Appropriate consideration should 
be given to § 30.710 of this subchapter 
which contains general cost principles 
which must be used for the determina-
tion and allowability of costs under 
grants. The contractor’s actual costs, 
direct and indirect, allowable for Fed-
eral participation shall be determined 
in accordance with the terms and con-
ditions of the contract, this subpart 
and the cost principles included in 41 
CFR 1–15.2 and 1–15.4. Examples of costs 
which are not allowable under those 
cost principles include, but are not 
limited to, entertainment, interest on 
borrowed capital and bad debts. 

(5) For costs under cost reimburse-
ment change orders, the contractor 
shall have an accounting system which 
accounts for such costs in accordance 
with generally accepted accounting 
principles. This system shall provide 
for the identification, accumulation 
and segregation of allowable and unal-
lowable change orders. Allowable 
change order costs shall be determined 
in accordance with paragraph (d)(4) of 
this section. The contractor must pro-
pose and account for such costs in a 
manner consistent with his normal ac-
counting procedures. 

(6) Change orders awarded on the 
basis of review of a cost element sum-
mary and a certification of complete, 
current, and accurate cost and pricing 
data shall be subject to downward re-
negotiation or recoupment of funds 
where subsequent audit substantiates 
that such certification was not based 
on complete, current and accurate cost 
and pricing data and on costs allowable 
under the appropriate FPR cost prin-
ciples (41 CFR 1–15.2 and 1–15.4) at the 
time of change order execution. 

(e) EPA review. In addition to the re-
quirements of §§ 35.935–10 (copies of con-
tract documents) and 35.935–11 (project 
changes), the grantee shall submit, be-
fore the execution of any change order 
in excess of $100,000, to the EPA 
Project Officer for review: 

(1) The cost and pricing data the con-
tractor submitted; 
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(2) A certification of review and ac-
ceptance of the contractor’s cost or 
price; and 

(3) A copy of the proposed change 
order. 

(f) Profit. The objective of negotia-
tions shall be the exercise of sound 
business judgment and good adminis-
trative practice including the deter-
mination of a fair and reasonable profit 
based on the contractor’s assumption 
of risk and input to total performance 
and not merely the application of a 
predetermined percentage factor. For 
the purpose of negotiated change or-
ders to construction contracts under 
EPA grants, profit is defined as the net 
proceeds obtained by deducting all al-
lowable costs (direct and indirect) from 
the price. The grantee should review 
the estimate or profit as he reviews all 
other elements of price. 

(g) Related work. Related work shall 
not be split into two amendments or 
change orders merely to keep it under 
$100,000 and thereby avoid the require-
ments of paragraph (d) of this section. 
For change orders which include both 
additive and deductive items: 

(1) If any single item (additive or de-
ductive) exceeds $100,000, the require-
ments of paragraph (d) of this section 
shall be applicable. 

(2) If no single additive or deductive 
item has a value of $100,000, but the 
total price of the change order is over 
$100,000, the requirements of paragraph 
(d) of this section shall be applicable. 

(3) If the total of additive items of 
work in the change order exceeds 
$100,000, or the total of deductive items 
of work in the change order exceeds 
$100,000, and the net price of the change 
order is less than $100,000, the require-
ments of paragraph (d) of this section 
shall apply.

§ 35.938–6 Progress payments to con-
tractors. 

(a) Policy. EPA policy is that, except 
as State law otherwise provides, grant-
ees should make prompt progress pay-
ments to prime contractors and prime 
contractors should make prompt 
progress payment to subcontractors 
and suppliers for eligible construction, 
material, and equipment costs, includ-
ing those of undelivered specifically 
manufactured equipment, incurred 

under a contract under an EPA con-
struction grant. 

(b) Conditions of progress payments. 
For purposes of this section, progress 
payments are defined as follows: 

(1) Payments for work in place. 
(2) Payments for materials or equip-

ment which have been delivered to the 
construction site, or which are stock-
piled in the vicinity of the construc-
tion site, in accordance with the terms 
of the contract, when conditional or 
final acceptance is made by or for the 
grantee. The grantee shall assure that 
items for which progress payments 
have been made are adequately insured 
and are protected through appropriate 
security measures. Costs of such insur-
ance and security are allowable costs 
in accordance with § 35.940. 

(3) Payments for undelivered specifi-
cally manufactured items or equip-
ment (excluding off-the-shelf or cata-
log items), as work on them progresses. 
Such payments must be made if provi-
sions therefor are included in the bid 
and contract documents. Such provi-
sions may be included at the option of 
the grantee only when all of the fol-
lowing conditions exist: 

(i) The equipment is so designated in 
the project specifications; 

(ii) The equipment to be specifically 
manufactured for the project could not 
be readily utilized on nor diverted to 
another job; and 

(iii) A fabrication period of more 
than 6 months is anticipated. 

(c) Protection of progress payments 
made for specifically manufactured equip-
ment. The grantee will assure protec-
tion of the Federal interest in progress 
payments made for items or equipment 
referred to in paragraph (b)(3) of this 
section. This protection must be ac-
ceptable to the grantee and must take 
the form of: 

(1) Securities negotiable without re-
course, condition or restrictions, a 
progress payment bond, or an irrev-
ocable letter of credit provided to the 
grantee through the prime contractor 
by the subcontractor or supplier; and, 

(2) For items or equipment in excess 
of $200,000 in value which are manufac-
tured in a jurisdiction in which the 
Uniform Commercial Code is applica-
ble, the creation and perfection of a se-
curity interest under the Uniform 
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Commercial Code reasonably adequate 
to protect the interests of the grantee. 

(d) Limitations on progress payments 
for specifically manufactured equipment. 
(1) Progress payments made for specifi-
cally manufactured equipment or 
items shall be limited to the following: 

(i) A first payment upon submission 
by the prime contractor of shop draw-
ings for the equipment or items in an 
amount not exceeding 15 percent of the 
contract or item price plus appropriate 
and allowable higher tier costs; and 

(ii) Subsequent to the grantee’s re-
lease or approval for manufacture, ad-
ditional payments not more frequently 
than monthly thereafter up to 75 per-
cent of the contract or item price plus 
appropriate and allowable higher tier 
costs. However, payment may also be 
made in accordance with the contract 
and grant terms and conditions for an-
cillary onsite work before delivery of 
the specifically manufactured equip-
ment or items. 

(2) In no case may progress payments 
for undelivered equipment or items 
under paragraph (d)(1)(i) or (d)(1)(ii) of 
this section be made in an amount 
greater than 75 percent of the cumu-
lative incurred costs allocable to con-
tract performance with respect to the 
equipment or items. Submission of a 
request for any such progress payments 
must be accompanied by a certification 
furnished by the fabricator of the 
equipment or item that the amount of 
progress payment claimed constitutes 
not more than 75 percent of cumulative 
incurred costs allocable to contract 
performance, and in addition, in the 
case of the first progress payment re-
quest, a certification that the amount 
claimed does not exceed 15 percent of 
the contract or item price quoted by 
the fabricator. 

(3) As used in this section, the term 
costs allocable to contract performance 
with respect to undelivered equipment 
or items includes all expenses of con-
tract performance which are reason-
able, allocable to the contract, con-
sistent with sound and generally ac-
cepted accounting principles and prac-
tices consistently applied, and which 
are not excluded by the contract. 

(e) Enforcement. A subcontractor or 
supplier which is determined by the 
Regional Administrator to have frus-

trated the intent of the provisions re-
garding progress payments for major 
equipment or specifically manufac-
tured equipment through intentional 
forfeiture of its bond or failure to de-
liver the equipment may be determined 
nonresponsible and ineligible for fur-
ther work under EPA grants. 

(f) Contract provisions. Where applica-
ble, appropriate provisions regarding 
progress payments must be included in 
each contract and subcontract. Grant-
ees must use clauses acceptable to the 
EPA Regional Administrator. 

(g) Implementation. The foregoing 
progress payments policy should be im-
plemented in invitations for bids under 
step 3 grants. If provision for progress 
payments is made after contract 
award, it must be for consideration 
that the grantee deems adequate.

§ 35.938–7 Retention from progress 
payments. 

(a) The grantee may retain a portion 
of the amount otherwise due the con-
tractor. Except as State law otherwise 
provides, the amount the grantee re-
tains shall be limited to the following: 

(1) Withholding of not more than 10 
percent of the payment claimed until 
work is 50 percent complete; 

(2) When work is 50 percent complete, 
reduction of the withholding to 5 per-
cent of the dollar value of all work sat-
isfactorily completed to date, provided 
that the contractor is making satisfac-
tory progress and there is no specific 
cause for greater withholding; 

(3) When the work is substantially 
complete (operational or beneficial oc-
cupancy), the withheld amount shall be 
further reduced below 5 percent to only 
that amount necessary to assure com-
pletion. 

(4) The grantee may reinstate up to 
10 percent withholding if the grantee 
determines, at its discretion, that the 
contractor is not making satisfactory 
progress or there is other specific cause 
for such withholding. 

(5) The grantee may accept securities 
negotiable without recourse, condition 
or restrictions, a release of retainage 
bond, or an irrevocable letter of credit 
provided by the contractor instead of 
all or part of the cash retainage. 

(b) The foregoing retention policy 
shall be implemented with respect to 
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all step 3 projects for which plans and 
specifications are approved after March 
1, 1976. Appropriate provision to assure 
compliance with this policy must be in-
cluded in the bid documents for such 
projects initially or by addendum be-
fore the bid submission date, and as a 
special condition in the grant agree-
ment or in a grant amendment. For all 
previous active projects, the grantee 
may implement the foregoing policy 
through contract amendment upon 
written request to the grantee by the 
contractor upon consideration that the 
grantee deems adequate. 

(c) Under § 30.620–3 of this subchapter, 
a grantee who delays disbursement of 
grant funds will be required to credit 
to the United States all interest earned 
on those funds.

§ 35.938–8 Required construction con-
tract provisions. 

Each construction contract must in-
clude the ‘‘Supplemental General Con-
ditions’’ set forth in appendix C–2 to 
this subpart.

§ 35.938–9 Subcontracts under con-
struction contracts. 

(a) The award or execution of sub-
contracts by a prime contractor under 
a construction contract awarded to the 
prime contractor by the grantee, and 
the procurement and negotiation pro-
cedures used by prime contractors in 
awarding or executing subcontracts are 
not required to comply with any of the 
provisions, selection procedures, poli-
cies or principles set forth in § 35.936 or 
§ 35.938 except those specifically stated 
in this section. In addition, the bid pro-
test procedures of § 35.939 are not avail-
able to parties executing subcontracts 
with prime contractors except as spe-
cifically provided in that section. 

(b) The award or execution of sub-
contracts by a prime contractor under 
a formally advertised, competitively 
bid, fixed price construction contract 
awarded to the prime contractor by the 
grantee, and the procurement and ne-
gotiation procedures used by such 
prime contractors in awarding or exe-
cuting such subcontracts must comply 
with the following: 

(1) Section 35.936–2 (Grantee procure-
ment systems; State or local law); 

(2) Section 35.936–7 (Small and minor-
ity business); 

(3) Section 35.936–13 (Specifications); 
(4) Section 35.936–15 (Limitations on 

subagreement award); 
(5) Section 35.936–17 (Fraud and other 

unlawful or corrupt practices); 
(6) Section 35.938–5(d) (Negotiation of 

contract amendments); and 
(7) Applicable subagreement clauses 

(see appendix C–2, clauses 8, 10, 14, 15, 
16; note clause 11). 

(c) The award of subcontracts under 
construction contracts not described 
above in paragraph (b) of this section 
and the procurement and negotiation 
procedures of prime contractors on 
contracts not meeting that description 
must comply with paragraphs (b)(1) 
through (4) of this section as well as 
the principles of § 35.938–5.

§ 35.939 Protests. 
(a) General. A protest based upon an 

alleged violation of the procurement 
requirements of §§ 35.936 through 35.938–
9 of this subpart may be filed against a 
grantee’s procurement action by a 
party with an adversely affected direct 
financial interest. Any such protest 
must be received by the grantee within 
the time period in paragraph (b)(1) of 
this section. The grantee is responsible 
for resolution of the protest before the 
taking of the protested action, in ac-
cordance with paragraph (d) of this sec-
tion, except as otherwise provided by 
paragraph (j) or (k) or § 35.938–4(h)(5). 
The Regional Administrator will re-
view grantee protest determinations in 
accordance with paragraph (e) of this 
section, if a timely request for such re-
view is filed under paragraph (b)(2) of 
this section. In the case of protests 
which he determines are untimely, 
frivolous, or without merit, the Re-
gional Administrator may take such 
actions as are described in paragraphs 
(f)(7), (i)(2), and (k) of this section. 

(b) Time limitations. (1) A protest 
under paragraph (d) of this section 
should be made as early as possible 
during the procurement process (for ex-
ample, immediately after issuance of a 
solicitation for bids) to avoid disrup-
tion of or unnecessary delay to the pro-
curement process. A protest authorized 
by paragraph (d) of this section must 
be received by the grantee within 1 
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week after the basis for the protest is 
known or should have been known, 
whichever is earlier (generally, for for-
mally advertised procurement, after 
bid opening, within 1 week after the 
basis for the protest is, or should have 
been, known). 

(i) However, in the case of an alleged 
violation of the specification require-
ments of § 35.936–13 (e.g., that a product 
fails to qualify as an ‘‘or equal’’) or 
other specification requirements of 
this subpart, a protest need not be filed 
prior to the opening of bids. But the 
grantee may resolve the issue before 
receipt of bids or proposals through a 
written or other formal determination, 
after notice and opportunity to com-
ment is afforded to any party with a di-
rect financial interest. 

(ii) In addition, where an alleged vio-
lation of the specification require-
ments of § 35.936–13 or other require-
ments of this subpart first arises subse-
quent to the receipt of bids or pro-
posals, the grantee must decide the 
protest if the protest was received by 
the grantee within 1 week of the time 
that the grantee’s written or other for-
mal notice is first received. 

(2) A protest appeal authorized by 
paragraph (e) of this section must be 
received by the Regional Adminis-
trator within 1 week after the com-
plainant has received the grantee’s de-
termination. 

(3) If a protest is mailed, the com-
plaining party bears the risk of non-
delivery within the required time pe-
riod. It is suggested that all documents 
transmitted in accordance with this 
section be mailed by certified mail (re-
turn receipt requested) or otherwise de-
livered in a manner which will objec-
tively establish the date of receipt. Ini-
tiation of protest actions under para-
graph (d) or (e) of this section may be 
made by brief telegraphic notice ac-
companied by prompt mailing or other 
delivery of a more detailed statement 
of the basis for the protest. Telephonic 
protests will not be considered. 

(c) Other initial requirements. (1) The 
initial protest document must briefly 
state the basis for the protest, and 
should— 

(i) Refer to the specific section(s) of 
this subpart which allegedly prohibit 
the procurement action; 

(ii) Specifically request a determina-
tion pursuant to this section; 

(iii) Identify the specific procure-
ment document(s) or portion(s) of them 
in issue; and 

(iv) Include the name, telephone 
number, and address of the person rep-
resenting the protesting party. 

(2) The party filing the protest must 
concurrently transmit a copy of the 
initial protest document and any at-
tached documentation to all other par-
ties with a direct financial interest 
which may be adversely affected by the 
determination of the protest (gen-
erally, all bidders or proposers who ap-
pear to have a substantial and reason-
able prospect of receiving an award if 
the protest is denied or sustained) and 
to the appropriate EPA Regional Ad-
ministrator. 

(d) Grantee determination. (1) The 
grantee is responsible for the initial 
resolution of protests based upon al-
leged violations of the procurement re-
quirements of this subpart. 

(2) When the grantee receives a time-
ly written protest, he must defer the 
protested procurement action (see 
paragraph (h) of this section) and: 

(i) Afford the complaining party and 
interested parties an opportunity to 
present arguments in support of their 
views in writing or at a conference or 
other suitable meeting (such as a city 
council meeting), 

(ii) Inform the complainant and other 
interested parties of the procedures 
which the grantee will observe for reso-
lution of the protest; 

(iii) Obtain an appropriate extension 
of the period for acceptance of the bid 
and bid bond(s) of each interested 
party, where applicable; failure to 
agree to a suitable extension of such 
bid and bid bond(s) by the party which 
initiated the protest shall be cause for 
summary dismissal of the protest by 
the grantee or the Regional Adminis-
trator; and 

(iv) Promptly deliver (preferably by 
certified mail, return receipt re-
quested, or by personal delivery) its 
written determination of the protest to 
the complaining party and to each 
other participating party. 

(3) The grantee’s determination must 
be accompanied by a legal opinion ad-
dressing issues arising under State, 
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territorial, or local law (if any) and, 
where step 3 construction is involved, 
by an engineering report, if appro-
priate. 

(4) The grantee should decide the pro-
test as promptly as possible—generally 
within 3 weeks after receipt of a pro-
test, unless extenuating circumstances 
require a longer period of time for 
proper resolution of the protest. 

(e) Regional Administrator review. (1) A 
party with a direct financial interest 
adversely affected by a grantee deter-
mination made under paragraph (d) 
with respect to a procurement require-
ment of this subpart may submit a 
written request to the Regional Admin-
istrator for his review of such deter-
mination. Any such request must be in 
writing, must adequately state the 
basis for the protest (including ref-
erence to the specific section(s) of this 
subpart alleged to prohibit the procure-
ment action), and must be received by 
the Regional Administrator within 1 
week after the complaining party has 
received the grantee’s determination of 
the protest. A copy of the grantee’s de-
termination and other documentation 
in support of the request for review 
shall be transmitted with the request. 

(2) The Regional Counsel or his del-
egee will afford both the grantee and 
the complaining party, as well as any 
other party with a financial interest 
which may be adversely affected by de-
termination of the protest, an oppor-
tunity to present arguments in support 
of their views in writing or at a con-
ference at a time and place convenient 
to the parties as determined by the Re-
gional Counsel or his delegee, and he 
shall thereafter promptly submit in 
writing his report and recommenda-
tions (or recommended determination) 
concerning the protest to the Regional 
Administrator. 

(3) Any such conference should be 
held within not more than 10 days after 
receipt of the request for review and 
the report should be transmitted to the 
Regional Administrator within 10 days 
after the date set for receipt of the par-
ticipants’ written materials or for the 
conference. The Regional Adminis-
trator should transmit his determina-
tion of the protest with an adequate 
explanation thereof to the grantee and 
simultaneously to each participating 

party within 1 week after receipt of the 
report and recommendations. His de-
termination shall constitute final 
agency action, from which there shall 
be no further administrative appeal. 
The Regional Counsel may extend 
these time limitations, where appro-
priate. 

(4) The Regional Administrator may 
review the record considered by the 
grantee, and any other documents or 
arguments presented by the parties, to 
determine whether the grantee has 
complied with this subpart and has a 
rational basis for its determination. 

(5) If a determination is made by the 
Regional Administrator which is favor-
able to the complainant, the grantee’s 
procurement action (for example, con-
tract award) must be taken in accord-
ance with such determination. 

(f) Procedures. (1) Where resolution of 
an issue properly raised with respect to 
a procurement requirement of this sub-
part requires prior or collateral resolu-
tion of a legal issue arising under State 
or local law, and such law is not clear-
ly established in published legal deci-
sions of the State or other relevant ju-
risdiction, the grantee or Regional Ad-
ministrator may rely upon: 

(i) An opinion of the grantee’s legal 
counsel adequately addressing the 
issue (see § 35.936–2(b)); 

(ii) The established or consistent 
practice of the grantee, to the extent 
appropriate; or 

(iii) The law of other States or local 
jurisdictions as established in pub-
lished legal decisions; or 

(iv) If none of the foregoing ade-
quately resolve the issue, published de-
cisions of the Comptroller General of 
the United States (U.S. General Ac-
counting Office) or of the Federal 
courts addressing Federal requirements 
comparable to procurement require-
ments of this subpart. 

(2) For the determination of Federal 
issues presented by the protest, the Re-
gional Administrator may rely upon: 

(i) Determinations of other protests 
decided under this section, unless such 
protests have been reversed; and 

(ii) Decisions of the Comptroller Gen-
eral of the United States or of the Fed-
eral courts addressing Federal require-
ments comparable to procurement re-
quirements of this subpart. 
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(3) The Regional Counsel may estab-
lish additional procedural require-
ments or deadlines for the submission 
of materials by parties or for the ac-
complishment of other procedures. 
Where time limitations are established 
by this section or by the Regional 
Counsel, participants must seek to ac-
complish the required action as 
promptly as possible in the interest of 
expediting the procurement action. 

(4) A party who submits a document 
subsequent to initiation of a protest 
proceeding under paragraph (d) or (e) of 
this section must simultaneously fur-
nish each other party with a copy of 
such document. 

(5) The procedures established by this 
section are not intended to preclude in-
formal resolution or voluntary with-
drawal of protests. A complainant may 
withdraw its appeal at any time, and 
the protest proceeding shall thereupon 
be terminated. 

(6) The Regional Administrator may 
utilize appropriate provisions of this 
section in the discharge of his responsi-
bility to review grantee procurement 
under 40 CFR 35.935–2. 

(7) A protest may be dismissed for 
failure to comply with procedural re-
quirements of this section. 

(g) Burden of proof. (1) In proceedings 
under paragraphs (d) and (e) of this sec-
tion, if the grantee proposes to award a 
formally advertised, competitively bid, 
fixed price contract to a party who has 
submitted the apparent lowest price, 
the party initiating the protest will 
bear the burden of proof in the protest 
proceedings. 

(2) In the proceedings under para-
graph (e) of this section— 

(i) If the grantee proposes to award a 
formally advertised, competitively bid, 
fixed-price contract to a bidder other 
than the bidder which submitted the 
apparent lowest price, the grantee will 
bear the burden of proving that its de-
termination concerning responsiveness 
is in accordance with this subchapter; 
and 

(ii) If the basis for the grantee’s 
determination is a finding of non-
responsibility, the grantee must estab-
lish and substantiate the basis for its 
determination and must adequately es-
tablish that such determination has 
been made in good faith.coverage) as is 

required by State or local law or the 
grantee or as is customary and appro-
priate. Under the Flood Disaster Pro-
tection Act of 1973, a contractor must 
purchase flood insurance to cover his 
risk of loss if the grantee has not pur-
chased the insurance (see § 30.405–10 of 
this subchapter).

§ 35.940 Determination of allowable 
costs. 

The grantee will be paid, upon re-
quest in accordance with § 35.945, for 
the Federal share of all necessary costs 
within the scope of the approved 
project and determined to be allowable 
in accordance with § 30.705 of this chap-
ter, this subpart, and the grant agree-
ment.

§ 35.940–1 Allowable project costs. 

Allowable costs include: 
(a) Costs of salaries, benefits, and ex-

pendable material the grantee incurs 
for the project, except as provided in 
§ 35.940–2(g); 

(b) Costs under construction con-
tracts; 

(c) Professional and consultant serv-
ices; 

(d) Facilities planning directly re-
lated to the treatment works; 

(e) Sewer system evaluation (§ 35.927); 
(f) Project feasibility and engineering 

reports; 
(g) Costs required under the Uniform 

Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970 (42 
U.S.C. 4621 et seq., 4651 et seq.), and part 
4 of this chapter; 

(h) Costs of complying with the Na-
tional Environmental Policy Act, in-
cluding costs of public notices and 
hearings; 

(i) Preparation of construction draw-
ings, specifications, estimates, and 
construction contract documents; 

(j) Landscaping; 
(k) Removal and relocation or re-

placement of utilities, for which the 
grantee is legally obligated to pay; 

(l) Materials acquired, consumed, or 
expended specifically for the project; 

(m) A reasonable inventory of labora-
tory chemicals and supplies necessary 
to initiate plant operations; 

(n) Development and preparation of 
an operation and maintenance manual; 
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(o) A plan of operation, in accordance 
with guidance issued by the Adminis-
trator; 

(p) Start-up services for new treat-
ment works, in accordance with guid-
ance issued by the Administrator; 

(q) Project identification signs 
(§ 30.625–3 of this chapter); 

(r) Development of a municipal 
pretreatment program approvable 
under part 403 of this chapter, and pur-
chase of monitoring equipment and 
construction of facilities to be used by 
the municipal treatment works in the 
pretreatment program; 

(s) Costs of complying with the pro-
curement requirements of these regula-
tions (see § 35.936–20). 

(t) Reasonable costs of public partici-
pation incurred by grantees which are 
identified in a public participation 
work plan, or which are otherwise ap-
proved by EPA, shall be allowable. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 10304, Feb. 16, 1979]

§ 35.940–2 Unallowable costs. 
Costs which are not necessary for the 

construction of a treatment works 
project are unallowable. Such costs in-
clude, but are not limited to: 

(a) Basin or areawide planning not di-
rectly related to the project; 

(b) Bonus payments not legally re-
quired for completion of construction 
before a contractual completion date; 

(c) Personal injury compensation or 
damages arising out of the project, 
whether determined by adjudication, 
arbitration, negotiation, or otherwise; 

(d) Fines and penalties due to viola-
tions of, or failure to comply with, 
Federal, State, or local laws; 

(e) Costs outside the scope of the ap-
proved project; 

(f) Interest on bonds or any other 
form of indebtedness required to fi-
nance the project costs; 

(g) Ordinary operating expenses of 
local government, such as salaries and 
expenses of a mayor, city council mem-
bers, or city attorney, except as pro-
vided in § 35.940–4; 

(h) Site acquisition (for example, 
sewer rights-of-way, sewage treatment 
plantsite, sanitary landfills and sludge 
disposal areas) except as otherwise pro-
vided in § 35.940–3(a); 

(i) Costs for which payment has been 
or will be received under another Fed-
eral assistance program; 

(j) Costs of equipment or material 
procured in violation of § 35.938–4(h); 

(k) Costs of studies under § 35.907 
(d)(6) and (7) when performed solely for 
the purpose of seeking an allowance for 
removal of pollutants under part 403 of 
this chapter; 

(l) Costs of monitoring equipment 
used by industry for sampling and 
analysis of industrial discharges to mu-
nicipal treatment works; 

(m) Construction of privately-owned 
treatment works, including pretreat-
ment facilities, except as authorized by 
section 201(h) of the Act and § 35.918; 

(n) Preparation of a grant applica-
tion, including a plan of study.

§ 35.940–3 Costs allowable, if approved. 

Certain direct costs are sometimes 
necessary for the construction of a 
treatment works. The following costs 
are allowable if reasonable and if the 
Regional Administrator approves them 
in the grant agreement. 

(a) Land acquired after October 17, 
1972, that will be an integral part of the 
treatment process, or that will be used 
for ultimate disposal of residues result-
ing from such treatment (for example, 
land for spray irrigation of sewage ef-
fluent). 

(b) Land acquired after December 26, 
1977, that will be used for storage of 
treated wastewater in land treatment 
systems before land application. 

(c) Land acquired after December 26, 
1977, that will be used for composting 
or temporary storage of compost resi-
dues which result from wastewater 
treatment, if EPA has approved a pro-
gram for use of the compost. 

(d) Acquisition of an operable portion 
of a treatment works. This type of ac-
quisition is generally not allowable ex-
cept when determined by the Regional 
Administrator in accordance with guid-
ance issued by the Administrator. 

(e) Rate determination studies re-
quired under § 35.925–11. 

(f) A limited amount of end-of-pipe 
sampling and associated analysis of in-
dustrial discharges to municipal treat-
ment works as provided in § 35.907(f).
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§ 35.940–4 Indirect costs. 
Indirect costs shall be allowable in 

accordance with an indirect cost agree-
ment negotiated and incorporated in 
the grant agreement. An indirect cost 
agreement must identify those cost 
elements allowable under § 35.940–1. 
Where the benefits derived from indi-
rect services cannot be readily deter-
mined, a lump sum for overhead may 
be negotiated if EPA determines that 
this amount will be approximately the 
same as the actual indirect costs.

§ 35.940–5 Disputes concerning allow-
able costs. 

The grantee should seek to resolve 
any questions relating to cost allow-
ability or allocation at its earliest op-
portunity (if possible, before execution 
of the grant agreement). Final deter-
minations concerning the allowability 
of costs shall be conclusive unless ap-
pealed within 30 days in accordance 
with the ‘‘Disputes’’ provisions of part 
30, subpart J, of this subchapter.

§ 35.945 Grant payments. 
The grantee shall be paid the Federal 

share of allowable project costs in-
curred within the scope of an approved 
project and which are currently due 
and payable from the grantee (i.e., not 
including withheld or deferred 
amounts), subject to the limitations of 
§§ 35.925–18, 35.930–5, 35.930–6, and 35.965 
(b) and (c), up to the grant amount set 
forth in the grant agreement and any 
amendments thereto. Payments for en-
gineering services for step 1, 2 or 3 
shall be made in accordance with 
§ 35.937–10 and payments for step 3 con-
struction contracts shall be made in 
accordance with §§ 35.938–6 and 35.938–7. 
All allowable costs incurred before ini-
tiation of construction of the project 
must be claimed in the application for 
grant assistance for that project before 
the award of the assistance or no sub-
sequent payment will be made for the 
costs. 

(a) Initial request for payment. Upon 
award of grant assistance, the grantee 
may request payment for the unpaid 
Federal share of actual or estimated 
allowable project costs incurred before 
grant award subject to the limitations 
of § 35.925–18. Payment for such costs 

shall be made in accordance with the 
negotiated payment schedule included 
in the grant agreement. 

(b) Interim requests for payment. The 
grantee may submit requests for pay-
ments for allowable costs in accord-
ance with the negotiated payment 
schedule included in the grant agree-
ment. Upon receipt of a request for 
payment, subject to the limitations set 
forth in § 30.615–3 of this subchapter and 
§§ 35.935–12, 35.935–13, and 35.935–16, the 
Regional Administrator shall cause to 
be disbursed from available appro-
priated funds such amounts as are nec-
essary so that the total amount of Fed-
eral payments to the grantee for the 
project is equal to the Federal share of 
the actual or estimated allowable 
project costs incurred to date, as cer-
tified by the grantee in its most recent 
request for payment. Generally, pay-
ments will be made within 20 days after 
receipt of a request for payment. 

(c) Adjustment. At any time before 
final payment under the grant, the Re-
gional Administrator may cause any 
request(s) for payment to be reviewed 
or audited. Based on such review or 
audit, any payment may be reduced for 
prior overpayment or increased for 
prior underpayment. 

(d) Refunds, rebates, credits, etc. The 
Federal share of any refunds, rebates, 
credits, or other amounts (including 
any interest) that accrue to or are re-
ceived by the grantee for the project, 
and that are properly allocable to costs 
for which the grantee has been paid 
under a grant, must be credited to the 
current State allotment or paid to the 
United States. Reasonable expenses in-
curred by the grantee for the purpose 
of securing such refunds, rebates, cred-
its, or other amounts shall be allow-
able under the grant when approved by 
the Regional Administrator. 

(e) Final payment. After completion of 
final inspection under § 35.935–14, ap-
proval of the request for payment 
which the grantee designates as the 
‘‘final payment request,’’ and the 
grantee’s compliance with all applica-
ble requirements of this subchapter 
and the grant agreement, the Regional 
Administrator shall pay to the grantee 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00530 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



531

Environmental Protection Agency § 35.970

any balance of the Federal share of al-
lowable project costs which has not al-
ready been paid. The grantee must sub-
mit the final payment request prompt-
ly after final inspection. 

(f) Assignment and release. By its ac-
ceptance of final payment, the grantee 
agrees to assign to the United States 
the Federal share of refunds, rebates, 
credits or other amounts (including 
any interest) properly allocable to 
costs for which the grantee has been 
paid by the Government under the 
grant. The grantee thereby also re-
leases and discharges the United 
States, its officers, agents, and employ-
ees from all liabilities, obligations, and 
claims arising out of the project work 
or under the grant, subject only to ex-
ceptions previously specified in writing 
between the Regional Administrator 
and the grantee. 

(g) Payment of costs incurred under the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act. Not-
withstanding the provisions of para-
graph (a) of this section, if the Re-
gional Administrator determines it is 
necessary for the expeditious comple-
tion of a project, he may make advance 
payment after grant award under 
§ 4.502(c) of this subchapter for the EPA 
share of the cost of any payment of re-
location assistance by the grantee. The 
requirements in § 30.615–1 (b) and (d) of 
this subchapter apply to any advances 
of funds for assistance payments. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 39340, July 5, 1979]

§ 35.950 Suspension, termination or 
annulment of grants. 

Grants may be suspended under 
§ 30.915, or terminated or annulled 
under § 30.920. The State agency shall 
be concurrently notified in writing of 
any such action.

§ 35.955 Grant amendments to increase 
grant amounts. 

Grant agreements may be amended 
under § 30.900–1 of this chapter for 
project changes which have been ap-
proved under §§ 30.900 and 35.935–11 of 
this subchapter. However, no grant 
agreement may be amended to increase 
the amount of a grant unless the State 
agency has approved the grant increase 

from available State allotments and 
reallotments under § 35.915.

§ 35.960 Disputes. 

(a) The Regional Administrator’s 
final determination on the ineligibility 
of a project (see § 35.915(h)) or a grant 
applicant (see § 35.920–1), on the Federal 
share (see § 35.930–5(b)), or on any dis-
pute arising under a grant shall be 
final and conclusive unless the appli-
cant or grantee appeals within 30 days 
from the date of receipt of the final de-
termination. (See subpart J of part 30 
of this subchapter.) 

(b) The EPA General Counsel will 
publish periodically as a Notice docu-
ment in the FEDERAL REGISTER a digest 
of grant appeals decisions.

§ 35.965 Enforcement. 

If the Regional Administrator deter-
mines that the grantee has failed to 
comply with any provision of this sub-
part, he may impose any of the fol-
lowing sanctions: 

(a) The grant may be terminated or 
annulled under § 30.920 of this sub-
chapter; 

(b) Project costs directly related to 
the noncompliance may be disallowed; 

(c) Payment otherwise due to the 
grantee of up to 10 percent may be 
withheld (see § 30.615–3 of this chapter); 

(d) Project work may be suspended 
under § 30.915 of this subchapter; 

(e) A noncomplying grantee may be 
found nonresponsible or ineligible for 
future Federal assistance or a noncom-
plying contractor may be found non-
responsible or ineligible for approval 
for future contract award under EPA 
grants; 

(f) An injunction may be entered or 
other equitable relief afforded by a 
court of appropriate jurisdiction; 

(g) Such other administrative or judi-
cial action may be instituted if it is le-
gally available and appropriate.

§ 35.970 Contract enforcement. 

(a) Regional Administrator authority. 
At the request of a grantee, the Re-
gional Administrator is authorized to 
provide technical and legal assistance 
in the administration and enforcement 
of any contract related to treatment 
works for which an EPA grant was 
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made and to intervene in any civil ac-
tion involving the enforcement of such 
contracts, including contract disputes 
which are the subject of either arbitra-
tion or court action. Any assistance is 
to be provided at the discretion of the 
Regional Administrator and in a man-
ner determined to best serve the public 
interest. Factors which the Regional 
Administrator may consider in deter-
mining whether to provide assistance 
are: 

(1) Available agency resources. 
(2) Planned or ongoing enforcement 

action. 
(3) The grantee’s demonstration of 

good faith to resolve contract matters 
at issue. 

(4) The grantee’s adequate docu-
mentation. 

(5) The Federal interest in the con-
tract matters at issue. 

(b) Grantee request. The grantee’s re-
quest for technical or legal assistance 
should be submitted in writing and be 
accompained by documentation ade-
quate to inform the Regional Adminis-
trator of the nature and necessity of 
the requested assistance. A grantee 
may orally request assistance from the 
Regional Administrator on an emer-
gency basis. 

(c) Privity of contract. The Regional 
Administrator’s technical or legal in-
volvement in any contract dispute will 
not make EPA a party to any contract 
entered into by the grantee. (See 
§ 35.936–8.) 

(d) Delegation to States. The authority 
to provide technical and legal assist-
ance in the administration of contract 
matters described in this section may 
be delegated to a State agency under 
subpart F of this part if the State 
agency can demonstrate that it has the 
appropriate legal authority to under-
take such functions.

APPENDIX A TO SUBPART E OF PART 35—
COST-EFFECTIVENESS ANALYSIS 
GUIDELINES 

1. Purpose. These guidelines represent 
Agency policies and procedures for deter-
mining the most cost-effective waste treat-
ment management system or component 
part. 

2. Authority. These guidelines are provided 
under sections 212(2)(C) and 217 of the Clean 
Water Act. 

3. Applicability. These guidelines, except as 
otherwise noted, apply to all facilities plan-
ning under step 1 grant assistance awarded 
after September 30, 1978. The guidelines also 
apply to State or locally financed facilities 
planning on which subsequent step 2 or step 
3 Federal grant assistance is based. 

4. Definitions. Terms used in these guide-
lines are defined as follows: 

a. Waste treatment management system. Used 
synonymously with ‘‘complete waste treat-
ment system’’ as defined in § 35.905 of this 
subpart. 

b. Cost-effectiveness analysis. An analysis 
performed to determine which waste treat-
ment management system or component 
part will result in the minimum total re-
sources costs over time to meet Federal, 
State, or local requirements. 

c. Planning period. The period over which a 
waste treatment management system is 
evaluated for cost-effectiveness. The plan-
ning period begins with the system’s initial 
operation. 

d. Useful life. The estimated period of time 
during which a treatment works or a compo-
nent of a waste treatment management sys-
tem will be operated. 

e. Disaggregation. The process or result of 
breaking down a sum total of population or 
economic activity for a State or other juris-
diction (i.e., designated 208 area or SMSA) 
into smaller areas or jurisdictions. 

5. Identification, selection, and screening of 
alternatives. a. Identification of alternatives. 
All feasible alternative waste management 
systems shall be initially identified. These 
alternatives should include systems dis-
charging to receiving waters, land applica-
tion systems, on-site and other non-central-
ized systems, including revenue generating 
applications, and systems employing the 
reuse of wastewater and recycyling of pollut-
ants. In identifying alternatives, the appli-
cant shall consider the possibility of no ac-
tion and staged development of the system. 

b. Screening of alternatives. The identified 
alternatives shall be systematically screened 
to determine those capable of meeting the 
applicable Federal, State and local criteria. 

c. Selection of alternatives. The identified al-
ternatives shall be initially analyzed to de-
termine which systems have cost-effective 
potential and which should be fully evalu-
ated according to the cost-effectiveness anal-
ysis procedures established in the guidelines. 

d. Extent of effort. The extent of effort and 
the level of sophistication used in the cost-
effectiveness analysis should reflect the 
project’s size and importance. Where proc-
esses or techniques are claimed to be innova-
tive technology on the basis of the cost re-
duction criterion contained in paragraph 
6e(1) of appendix E to this subpart, a suffi-
ciently detailed cost analysis shall be in-
cluded to substantiate the claim to the satis-
faction of the Regional Administrator. 
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6. Cost-effectiveness analysis procedures.
a. Method of analysis. The resources costs 

shall be determined by evaluating oppor-
tunity costs. For resources that can be ex-
pressed in monetary terms, the analysis will 
use the interest (discount) rate established 
in paragraph 6e. Monetary costs shall be cal-
culated in terms of present worth values or 
equivalent annual values over the planning 
period defined in section 6b. The analysis 
shall descriptively present nonmonetary fac-
tors (e.g., social and environmental) in order 
to determine their significance and impact. 
Nonmonetary factors include primary and 
secondary environmental effects, implemen-
tation capability, operability, performance 
reliability and flexibility. Although such fac-
tors as use and recovery of energy and scarce 
resources and recycling of nutrients are to 
be included in the monetary cost analysis, 
the non-monetary evaluation shall also in-
clude them. The most cost-effective alter-
native shall be the waste treatment manage-
ment system which the analysis determines 
to have the lowest present worth or equiva-
lent annual value unless nonmonetary costs 
are overriding. The most cost-effective alter-
native must also meet the minimum require-
ments of applicable effluent limitations, 
groundwater protection, or other applicable 
standards established under the Act. 

b. Planning period. The planning period for 
the cost-effectiveness analysis shall be 20 
years. 

c. Elements of monetary costs. The monetary 
costs to be considered shall include the total 
value of the resources which are attributable 
to the waste treatment management system 
or to one of its component parts. To deter-
mine these values, all monies necessary for 
capital construction costs and operation and 
maintenance costs shall be identified. 

(1) Capital construction costs used in a 
cost-effective analysis shall include all con-
tractors’ costs of construction including 
overhead and profit, costs of land, reloca-
tion, and right-of-way and easement acquisi-
tion; costs of design engineering, field explo-
ration and engineering services during con-
struction; costs of administrative and legal 
services including costs of bond sales; start-
up costs such as operator training; and inter-
est during construction. Capital construc-
tion costs shall also include contingency al-
lowances consistent with the cost estimate’s 
level of precision and detail. 

(2) The cost-effectiveness analysis shall in-
clude annual costs for operation and mainte-
nance (including routine replacement of 
equipment and equipment parts). These costs 
shall be adequate to ensure effective and de-
pendable operation during the system’s plan-
ning period. Annual costs shall be divided be-
tween fixed annual costs and costs which 
would depend on the annual quantity of 
waste water collected and treated. Annual 
revenues generated by the waste treatment 

management system through energy recov-
ery, crop production, or other outputs shall 
be deducted from the annual costs for oper-
ation and maintenance in accordance with 
guidance issued by the Administrator. 

d. Prices. The applicant shall calculate the 
various components of costs on the basis of 
market prices prevailing at the time of the 
cost-effectiveness analysis. The analysis 
shall not allow for inflation of wages and 
prices, except those for land, as described in 
paragraph 6h(1) and for natural gas. This 
stipulation is based on the implied assump-
tion that prices, other than the exceptions, 
for resources involved in treatment works 
construction and operation, will tend to 
change over time by approximately the same 
percentage. Changes in the general level of 
prices will not affect the results of the cost-
effectiveness analysis. Natural gas prices 
shall be escalated at a compound rate of 4 
percent annually over the planning period, 
unless the Regional Administrator deter-
mines that the grantee has justified use of a 
greater or lesser percentage based upon re-
gional differentials between historical nat-
ural gas price escalation and construction 
cost escalation. Land prices shall be appre-
ciated as provided in paragraph 6h(1). Both 
historical data and future projections sup-
port the gas and land price escalations rel-
ative to those for other goods and services 
related to waste water treatment. Price es-
calation rates may be updated periodically 
in accordance with Agency guidelines. 

e. Interest (discount) rate. The rate which 
the Water Resources Council establishes an-
nually for evaluation of water resource 
projects shall be used. 

f. Interest during construction. (1) Where 
capital expenditures can be expected to be 
fairly uniform during the construction pe-
riod, interest during construction may be 
calculated at I=1/2PCi where:

I=the interest accrued during the construc-
tion period, 

P=the construction period in years, 
C=the total capital expenditures, 
i=the interest rate (discount rate in section 

6e).

(2) Where expenditures will not be uniform, 
or when the construction period will be 
greater than 4 years, interest during con-
struction shall be calculated on a year-by-
year basis. 

g. Useful life. (1) The treatment works’ use-
ful life for a cost-effectiveness analysis shall 
be as follows:

Land—permanent. 
Waste water conveyance structures (includes 

collection systems, outfall pipes, intercep-
tors, force mains, tunnels, etc.)—50 years. 

Other structures (includes plant building, 
concrete process tankage, basins, lift sta-
tions structures, etc.)—30–50 years. 
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Process equipment—15–20 years. 
Auxiliary equipment—10–15 years.

(2) Other useful life periods will be accept-
able when sufficient justification can be pro-
vided. Where a system or a component is for 
interim service, the anticipated useful life 
shall be reduced to the period for interim 
service. 

h. Salvage value. (1) Land purchased for 
treatment works, including land used as part 
of the treatment process or for ultimate dis-
posal of residues, may be assumed to have a 
salvage value at the end of the planning pe-
riod at least equal to its prevailing market 
value at the time of the analysis. In calcu-
lating the salvage value of land, the land 
value shall be appreciated at a compound 
rate of 3 percent annually over the planning 
period, unless the Regional Administrator 
determines that the grantee has justified the 
use of a greater or lesser percentage based 
upon historical differences between local 
land cost escalation and construction cost 
escalation. The land cost escalation rate 
may be updated periodically in accordance 
with Agency guidelines. Right-of-way ease-
ments shall be considered to have a salvage 
value not greater than the prevailing market 
value at the time of the analysis. 

(2) Structures will be assumed to have a 
salvage value if there is a use for them at the 
end of the planning period. In this case, sal-
vage value shall be estimated using straight 
line depreciation during the useful life of the 
treatment works. 

(3) The method used in paragraph 6h(2) 
may be used to estimate salvage value at the 
end of the planning period for phased addi-
tions of process equipment and auxiliary 
equipment. 

(4) When the anticipated useful life of a fa-
cility is less than 20 years (for analysis of in-
terim facilities), salvage value can be 
claimed for equipment if it can be clearly 
demonstrated that a specific market or reuse 
opportunity will exist. 

7. Innovative and alternative wastewater 
treatment processes and techniques.

a. Beginning October 1, 1978, the capital 
costs of publicly owned treatment works 
which use processes and techniques meeting 
the criteria of appendix E to this subpart and 
which have only a water pollution control 
function, may be eligible if the present 
worth cost of the treatment works is not 
more than 115 percent of the present worth 
cost of the most cost-effective pollution con-
trol system, exclusive of collection sewers 
and interceptors common to the two systems 
being compared, by 115 percent, except for 
the following situation. 

b. Where innovative or alternative unit 
processes would serve in lieu of conventional 
unit processes in a conventional waste water 
treatment plant, and the present worth costs 
of the nonconventional unit processes are 

less than 50 percent of the present worth 
costs of the treatment plant, multiply the 
present worth costs of the replaced conven-
tional processes by 115 percent, and add the 
cost of nonreplaced unit processes. 

c. The eligibility of multipurpose projects 
which combine a water pollution control 
function with another function, and which 
use processes and techniques meeting the 
criteria of appendix E to this subpart, shall 
be determined in accordance with guidance 
issued by the Administrator. 

d. The above provisions exclude individual 
systems under § 35.918. The regional Adminis-
trator may allow a grantee to apply the 15-
percent preference authorized by this section 
to facility plans prepared under step 1 grant 
assistance awarded before October 1, 1978. 

8. Cost-effective staging and sizing of treat-
ment works.

a. Population projections. (1) The 
disaggregation of State projections of popu-
lation shall be the basis for the population 
forecasts presented in individual facility 
plans, except as noted. These State projec-
tions shall be those developed in 1977 by the 
Bureau of Economic Analysis (BEA), Depart-
ment of Commerce, unless, as of June 26, 
1978, the State has already prepared projec-
tions. These State projections may be used 
instead of the BEA projections if the year 
2000 State population does not exceed that of 
the BEA projection by more than 5 percent. 
If the difference exceeds this amount, the 
State must either justify or lower its projec-
tion. Justification must be based on the his-
torical and current trends (e.g., energy and 
industrial development, military base open-
ings) not taken into account in the BEA pro-
jections. The State must submit for approval 
to the Administrator the request and jus-
tification for use of State projections higher 
than the BEA projections. By that time, the 
State shall issue a public notice of the re-
quest. Before the Administrator’s approval 
of the State projection, the Regional Admin-
istrator shall solicit public comments and 
hold a public hearing if important issues are 
raised about the State projection’s validity. 
State projections and disaggregations may 
be updated periodically in accordance with 
Agency guidelines. 

(2) Each State, working with designated 
208 planning agencies, organizations certified 
by the Governor under section 174(a) of the 
Clean Air Act, as amended, and other re-
gional planning agencies in the State’s non-
designated areas, shall disaggregate the 
State population projection among its des-
ignated 208 areas, other standard metropoli-
tan statistical areas (SMSA’s) not included 
in the 208 area, and non-SMSA counties or 
other appropriate jurisdictions. States that 
had enacted laws, as of June 26, 1978, man-
dating disaggregation of State population to-
tals to each county for areawide 208 planning 
may retain this requirement. When 
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disaggregating the State population total, 
the State shall take into account the pro-
jected population and economic activities 
identified in facility plans, areawide 208 
plans and municipal master plans. The sum 
of the disaggregated projections shall not ex-
ceed the State projection. Where a des-
ignated 208 area has, as of June 26, 1978, al-
ready prepared a population projection, it 
may be used if the year 2000 population does 
not exceed that of the disaggregated projec-
tion by more than 10 percent. The State may 
then increase its population projection to in-
clude all such variances rather than lower 
the population projection totals for the 
other areas. If the 208 area population fore-
cast exceeds the 10 percent allowance, the 208 
agency must lower its projection within the 
allowance and submit the revised projection 
for approval to the State and the Regional 
Administrator. 

(3) The State projection totals and the 
disaggregations will be submitted as an out-
put of the statewide water quality manage-
ment process. The submission shall include a 
list of designated 208 areas, all SMSA’s, and 
counties or other units outside the 208 areas. 
For each unit the disaggregated population 
shall be shown for the years 1980, 1990, and 
2000. Each State will submit its projection 
totals and disaggregations for the Regional 
Administrator’s approval before October 1, 
1979. Before this submission, the State shall 
hold a public meeting on the disaggregations 
and shall provide public notice of the meet-
ing consistent with part 25 of this chapter. 
(See § 35.917(e).) 

(4) When the State projection totals and 
disaggregations are approved they shall be 
used thereafter for areawide water quality 
management planning as well as for facility 
planning and the needs surveys under section 
516(b) of the Act. Within areawide 208 plan-
ning areas, the designated agencies, in con-
sultation with the States, shall disaggregate 
the 208 area projections among the SMSA 
and non-SMSA areas and then disaggregate 
these SMSA and non-SMSA projections 
among the facility planning areas and the re-
maining areas. For those SMSA’s not in-
cluded within designated 208 planning areas, 
each State, with assistance from appropriate 
regional planning agencies, shall 
disaggregate the SMSA projection among 
the facility planning areas and the remain-
ing areas within the SMSA. The State shall 
check the facility planning area forecasts to 
ensure reasonableness and consistency with 
the SMSA projections. 

(5) For non-SMSA facility planning areas 
not included in designated areawide 208 
areas, the State may disaggregate popu-
lation projections for non-SMSA counties 
among facility planning areas and remaining 
areas. Otherwise, the grantee is to forecast 
future population growth for the facility 
planning area by linear extrapolation of the 

recent past (1960 to present) population 
trends for the planning area, use of correla-
tions of planning area growth with popu-
lation growth for the township, county or 
other larger parent area population, or an-
other appropriate method. A population fore-
cast may be raised above that indicated by 
the extension of past trends where likely im-
pacts (e.g., significant new energy develop-
ments, large new industries, Federal instal-
lations, or institutions) justify the dif-
ference. The facilities plan must document 
the justification. These population forecasts 
should be based on estimates of new employ-
ment to be generated. The State shall check 
individual population forecasts to insure 
consistency with overall projections for non-
SMSA counties and justification for any dif-
ference from past trends. 

(6) Facilities plans prepared under step 1 
grant assistance awarded later than 6 
months after Agency approval of the State 
disaggregations shall follow population fore-
casts developed in accordance with these 
guidelines. 

b. Wastewater flow estimates. (1) In deter-
mining total average daily flow for the de-
sign of treatment works, the flows to be con-
sidered include the average daily base flows 
(ADBF) expected from residential sources, 
commercial sources, institutional sources, 
and industries the works will serve plus al-
lowances for future industries and nonexces-
sive infiltration/inflow. The amount of non-
excessive infiltration/inflow not included in 
the base flow estimates presented herein, is 
to be determined according to the Agency 
guidance for sewer system evaluation or 
Agency policy on treatment and control of 
combined sewer overflows (PRM 75–34). 

(2) The estimation of existing and future 
ADBF, exclusive of flow reduction from com-
bined residential, commercial and institu-
tional sources, shall be based upon one of the 
following methods: 

(a) Preferred method. Existing ADBF is esti-
mated based upon a fully documented anal-
ysis of water use records adjusted for con-
sumption and losses or on records of waste-
water flows for extended dry periods less es-
timated dry weather infiltration. Future 
flows for the treatment works design should 
be estimated by determining the existing per 
capita flows based on existing sewered resi-
dent population and multiplying this figure 
by the future projected population to be 
served. Seasonal population can be converted 
to equivalent full time residents using the 
following multipliers:
Day-use visitor......................................0.1–0.2
Seasonal visitor ....................................0.5–0.8
The preferred method shall be used wherever 
water supply records or wastewater flow 
data exist. Allowances for future increases of 
per capita flow over time will not be ap-
proved. 
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(b) Optional method. Where water supply 
and wastewater flow data are lacking, exist-
ing and future ADBF shall be estimated by 
multiplying a gallon per capita per day 
(gpcd) allowance not exceeding those in the 
following table, except as noted below, by 
the estimated total of the existing and fu-
ture resident populations to be served. The 
tabulated ADBF allowances, based upon sev-
eral studies of municipal water use, include 
estimates for commercial and institutional 
sources as well as residential sources. The 
Regional Administrator may approve excep-
tions to the tabulated allowances where 
large (more than 25 percent of total esti-
mated ADBF) commercial and institutional 
flows are documented.

Description 
Gallons per 
capita per 

day 

Non-SMSA cities and towns with projected 
total 10-year populations of 5,000 or less ..... 60–70

Other cities and towns ....................................... 65–80

c. Flow reduction. The cost-effectiveness 
analysis for each facility planning area shall 
include an evaluation of the costs, cost sav-
ings, and effects of flow reduction measures 
unless the existing ADBF from the area is 
less than 70 gpcd, or the current population 
of the applicant municipality is under 10,000, 
or the Regional Administrator exempts the 
area for having an effective existing flow re-
duction program. Flow reduction measures 
include public education, pricing and regu-
latory approaches or a combination of these. 
In preparing the facilities plan and included 
cost effectiveness analysis, the grantee shall, 
as a minimum: 

(1) Estimate the flow reductions 
implementable and cost effective when the 
treatment works become operational and 
after 10 and 20 years of operation. The meas-
ures to be evaluated shall include a public 
information program; pricing and regulatory 
approaches; installation of water meters, and 
retrofit of toilet dams and low-flow 
showerheads for existing homes and other 
habitations; and specific changes in local or-
dinances, building codes or plumbing codes 
requiring installations of water saving de-
vices such as water meters, water conserving 
toilets, showerheads, lavatory faucets, and 
appliances in new homes, motels, hotels, in-
stitutions, and other establishments. 

(2) Estimate the costs of the proposed flow 
reduction measures over the 20-year plan-
ning period, including costs of public infor-
mation, administration, retrofit of existing 
buildings and the incremental costs, if any, 
of installing water conserving devices in new 
homes and establishments. 

(3) Estimate the energy reductions; total 
cost savings for wastewater treatment, 
water supply and energy use; and the net 
cost savings (total savings minus total costs) 

attributable to the proposed flow reduction 
measures over the planning period. The esti-
mated cost savings shall reflect reduced sizes 
of proposed wastewater treatment works 
plus reduced costs of future water supply fa-
cility expansions. 

(4) Develop and provide for implementing a 
recommended flow reduction program. This 
shall include a public information program 
highlighting effective flow reduction meas-
ures, their costs, and the savings of water 
and costs for a typical household and for the 
community. In addition, the recommended 
program shall comprise those flow reduction 
measures which are cost effective, supported 
by the public and within the implementation 
authority of the grantee or another entity 
willing to cooperate with the grantee. 

(5) Take into account in the design of the 
treatment works the flow reduction esti-
mated for the recommended program. 

d. Industrial flows. (1) The treatment 
works’ total design flow capacity may in-
clude allowances for industrial flows. The al-
lowances may include capacity needed for in-
dustrial flows which the existing treatment 
works presently serves. However, these flows 
shall be carefully reviewed and means of re-
ducing them shall be considered. Letters of 
intent to the grantee are required to docu-
ment capacity needs for existing flows from 
significant industrial users and for future 
flows from all industries intending to in-
crease their flows or relocate in the area. Re-
quirements for letters of intent from signifi-
cant industrial dischargers are set forth in 
§ 35.925–11(c). 

(2) While many uncertainties accompany 
forecasting future industrial flows, there is 
still a need to allow for some unplanned fu-
ture industrial growth. Thus, the cost-effec-
tive (grant eligible) design capacity and flow 
of the treatment works may include (in addi-
tion to the existing industrial flows and fu-
ture industrial flows documented by letters 
of intent) a nominal flow allowance for fu-
ture nonidentifiable industries or for un-
planned industrial expansions, provided that 
208 plans, land use plans and zoning provide 
for such industrial growth. This additional 
allowance for future unplanned industrial 
flow shall not exceed 5 percent (or 10 percent 
for towns with less than 10,000 population) of 
the total design flow of the treatment works 
exclusive of the allowance or 25 percent of 
the total industrial flow (existing plus docu-
mented future), whichever is greater. 

e. Staging of treatment plants. (1) The capac-
ity of treatment plants (i.e., new plants, up-
graded plants, or expanded plants) to be 
funded under the construction grants pro-
gram shall not exceed that necessary for 
wastewater flows projected during an initial 
staging period determined by one of the fol-
lowing methods: 

(a) First method. The grantee shall analyze 
at least three alternative staging periods (10 
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years, 15 years, and 20 years). He shall select 
the least costly (i.e., total present worth or 
average annual cost) staging period. 

(b) Second method. The staging period shall 
not exceed the period which is appropriate 
according to the following table.

STAGING PERIODS FOR TREATMENT PLANTS 

Flow growth factors (20 years) 1
Staging 
period 2 
(years) 

Less than 1.3 ....................................................... 20
1.3 to 1.8 ............................................................. 15
Greater than 1.8 .................................................. 10

1 Ratio of wastewater flow expected at end of 20 year plan-
ning period to initial flow at the time the plant is expected to 
become operational. 

2 Maximum initial staging period. 

(2) A municipality may stage the construc-
tion of a treatment plant for a shorter period 
than the maximum allowed under this pol-
icy. A shorter staging period might be based 
upon environmental factors (secondary im-
pacts, compliance with other environmental 
laws under § 35.925–14, energy conservation, 
water supply), an objective concerning 
planned modular construction, the utiliza-
tion of temporary treatment plants, or at-
tainment of consistency with locally adopted 
plans including comprehensive and capital 
improvement plans. However, the staging pe-
riod in no case may be less than 10 years, be-
cause of associated cost penalties and the 
time necessary to plan, apply for and receive 
funding, and construct later stages. 

(3) The facilities plan shall present the de-
sign parameters for the proposed treatment 
plant. Whenever the proposed treatment 
plant components’ size or capacity would ex-
ceed the minimum reliability requirements 
suggested in the EPA technical bulletin, 
‘‘Design Criteria for Mechanical, Electric, 
and Fluid System and Component Reli-
ability,’’ a complete justification, including 
supporting data, shall be provided to the Re-
gional Administrator for his approval. 

f. Staging of interceptors. Since the location 
and length of interceptors will influence 
growth, interceptor routes and staging of 
construction shall be planned carefully. 
They shall be consistent with approved 208 
plans, growth management plans and other 
environmental laws under § 35.925–14 and 
shall also be consistent with Executive or-
ders for flood plains and wetlands. 

(1) Interceptors may be allowable for con-
struction grant funding if they eliminate ex-
isting point source discharges and accommo-
date flows from existing habitations that 
violate an enforceable requirement of the 
Act. Unless necessary to meet those objec-
tives, interceptors should not be extended 
into environmentally sensitive areas, prime 
agricultural lands and other undeveloped 
areas (density less than one household per 2 
acres). Where extension of an interceptor 

through such areas would be necessary to 
interconnect two or more communities, the 
grantee shall reassess the need for the inter-
ceptor by further consideration of alter-
native wastewater treatment systems. If the 
reassessment demonstrates a need for the in-
terceptor, the grantee shall evaluate the 
interceptor’s primary and secondary envi-
ronmental impacts, and provide for appro-
priate mitigating measures such as rerouting 
the pipe to minimize adverse impacts or re-
stricting future connections to the pipe. Ap-
propriate and effective grant conditions 
(e.g., restricting sewer hookups) should be 
used where necessary to protect environ-
mentally sensitive areas or prime agricul-
tural lands from new development. NPDES 
permits shall include the conditions to in-
sure implementation of the mitigating meas-
ures when new permits are issued to the af-
fected treatment facilities in those cases 
where the measures are required to protect 
the treatment facilities against overloading. 

(2) Interceptor pipe sizes (diameters for cy-
lindrical pipes) allowable for construction 
grant funding shall be based on a staging pe-
riod of 20 years. A larger pipe size cor-
responding to a longer staging period not to 
exceed 40 years may be allowed if the grantee 
can demonstrate, wherever water quality 
management plans or other plans developed 
for compliance with laws under § 35.925–14 
have been approved, that the larger pipe 
would be consistent with projected land use 
patterns in such plans and that the larger 
pipe would reduce overall (primary plus sec-
ondary) environmental impacts. These envi-
ronmental impacts include: 

(a) Primary impacts. (i) Short-term disrup-
tion of traffic, business and other daily ac-
tivities. 

(ii) Destruction of flora and fauna, noise, 
erosion, and sedimentation. 

(b) Secondary impacts. (i) Pressure to rezone 
or otherwise facilitate unplanned develop-
ment. 

(ii) Pressure to accelerate growth for 
quicker recovery of the non-Federal share of 
the interceptor investments. 

(iii) Effects on air quality and environ-
mentally sensitive areas by cultural 
changes. 

(3) The estimation of peak flows in inter-
ceptors shall be based upon the following 
considerations: 

(a) Daily and seasonal variations of pipe 
flows, the timing of flows from the various 
parts of the tributary area, and pipe storage 
effects. 

(b) The feasibility of off-pipe storage to re-
duce peak flows. 

(c) The use of an appropriate peak flow fac-
tor that decreases as the average daily flow 
to be conveyed increases. 

9. State guidelines. If a State has developed 
or chooses to develop comprehensive guide-
lines on cost-effective sizing and staging of 
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treatment works, the Regional Adminis-
trator may approve all or portions of the 
State guidance for application to step 1 facil-
ity plans. Approved State guidance may be 
used instead of corresponding portions of 
these guidelines, if the following conditions 
are met: 

a. The State guidance must be at least as 
stringent as the provisions of these guide-
lines. 

b. The State must have held at least one 
public hearing on proposed State guidance, 
under regulations in part 25 of this chapter, 
before submitting the guidance for Agency 
approval. 

10. Additional capacity beyond the cost-effec-
tive capacity. Treatment works which propose 
to include additional capacity beyond the 
cost-effective capacity determined in accord-
ance with these guidelines may receive Fed-
eral grant assistance if the following require-
ments are met: 

a. The facilities plan shall determine the 
most cost-effective treatment works and its 
associated capacity in accordance with these 
guidelines. The facilities plan shall also de-
termine the actual characteristics and total 
capacity of the treatment works to be built. 

b. Only a portion of the cost of the entire 
proposed treatment works including the ad-
ditional capacity shall be eligible for Federal 
funding. The portion of the cost of construc-
tion which shall be eligible for Federal fund-
ing under sections 203(a) and 202(a) of the Act 
shall be equivalent to the estimated con-
struction costs of the most cost-effective 
treatment works. For the eligibility deter-
mination, the costs of construction of the ac-
tual treatment works and the most cost-ef-
fective treatment works must be estimated 
on a consistent basis. Up-to-date cost curves 
published by EPA’s Office of Water Program 
Operations or other cost estimating guidance 
shall be used to determine the cost ratios be-
tween cost-effective project components and 
those of the actual project. These cost ratios 
shall be multiplied by the step 2 cost and 
step 3 contract costs of actual components to 
determine the eligible step 2 and step 3 costs. 

c. The actual treatment works to be built 
shall be assessed. It must be determined that 
the actual treatment works meets the re-
quirements of the National Environmental 
Policy Act and all applicable laws, regula-
tions, and guidance, as required of all treat-
ment works by §§ 35.925–8 and 35.925–14. Par-
ticular attention should be given to assess-
ing the project’s potential secondary envi-
ronmental effects and to ensuring that air 
quality standards will not be violated. The 
actual treatment works’ discharge must not 
cause violations of water quality standards. 

d. The Regional Administrator shall ap-
prove the plans, specifications, and esti-
mates for the actual treatment works under 
section 203(a) of the Act, even though EPA 

will be funding only a portion of its designed 
capacity. 

e. The grantee shall satisfactorily assure 
the Agency that the funds for the construc-
tion costs due to the addtional capacity be-
yond the cost-effective treatment works’ ca-
pacity as determined by EPA (i.e., the ineli-
gible portion of the treatment works), as 
well as the local share of the grant eligible 
portion of the construction costs will be 
available. 

f. The grantee shall execute appropriate 
grant conditions or releases providing that 
the Federal Government is protected from 
any further claim by the grantee, the State, 
or any other party for any of the costs of 
construction due to the additional capacity. 

g. Industrial cost recovery shall be based 
upon the portion of the Federal grant allo-
cable to the treatment of industrial wastes. 

h. The grantee must implement a user 
charge system which applies to the entire 
service area of the grantee, including any 
area served by the additional capacity.

APPENDIX B TO SUBPART E OF PART 35—
FEDERAL GUIDELINES—USER 
CHARGES FOR OPERATION AND MAIN-
TENANCE OF PUBLICLY OWNED 
TREATMENT WORKS 

(a) Purpose. To set forth advisory informa-
tion concerning user charges based on actual 
use pursuant to section 204 of the Clean 
Water Act, hereinafter referred to as the 
Act. Applicable requirements are set forth in 
subpart E (40 CFR part 35). 

(b) Authority. The authority for establish-
ment of the user charge guidelines is con-
tained in section 204(b)(2) of the Act. 

(c) Background. Section 204(b)(1) of the Act 
provides that after March 1, 1973, Federal 
grant applicants shall be awarded grants 
only after the Regional Administrator has 
determined that the applicant has adopted or 
will adopt a system of charges to assure that 
each recipient of waste treatment services 
will pay its proportionate share of the costs 
of operation and maintenance, including re-
placement. The intent of the Act with re-
spect to user charges is to distribute the cost 
of operation and maintenance of publicly 
owned treatment works to the pollutant 
source and to promote self-sufficiency of 
treatment works with respect to operation 
and maintenance costs. The 1977 Amend-
ments amended section 204(b) to allow grant-
ees to establish user charge systems based on 
ad valorem taxes. This appendix does not 
apply to ad valorem user charge systems. 

(d) Definitions—(1) Replacement. Expendi-
tures for obtaining and installing equipment, 
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accessories, or appurtenances which are nec-
essary to maintain the capacity and per-
formance during the service life of the treat-
ment works for which such works were de-
signed and constructed. The term ‘‘operation 
and maintenance’’ includes replacement. 

(2) User charge. A charge levied on users of 
treatment works for the cost of operation 
and maintenance of such works. 

(e) Classes of users. At least two basic types 
of user charge systems are common. The 
first is to charge each user a share of the 
treatment works operation and maintenance 
costs based on his estimate of measured pro-
portional contribution to the total treat-
ment works loading. The second system es-
tablishes classes for users having similar 
flows and waste water characteristics; i.e., 
levels of biochemical oxygen demand, sus-
pended solids, etc. Each class is then as-
signed its share of the waste treatment 
works operation and maintenance costs 
based on the proportional contribution of the 
class to the total treatment works loading. 
Either system is in compliance with these 
guidelines. 

(f) Criteria against which to determine the 
adequacy of user charges. The user charge sys-
tem shall be approved by the Regional Ad-
ministrator and shall be maintained by the 
grantee in accordance with the following re-
quirements: 

(1) The user charge system must result in 
the distribution of the cost of operation and 
maintenance of treatment works within the 
grantee’s jurisdiction to each user (or user 
class) in proportion to such user’s contribu-
tion to the total wastewater loading of the 
treatment works. Factors such as strength, 
volume, and delivery flow rate characteris-
tics shall be considered and included as the 
basis for the user’s contribution to ensure a 
proportional distribution of operation and 
maintenance costs to each user (or user 
class). 

(2) For the first year of operation, oper-
ation and maintenance costs shall be based 
upon past experience for existing treatment 
works or some other rational method that 
can be demonstrated to be applicable. 

(3) The grantee shall review user charges 
annually and revise them periodically to re-
flect actual treatment works operation and 
maintenance costs. 

(4) The user charge system must generate 
sufficient revenue to offset the cost of all 
treatment works operation and maintenance 
provided by the grantee. 

(5) The user charge system must be incor-
porated in one or more municipal legislative 
enactments or other appropriate authority. 
If the project is a regional treatment works 
accepting wastewaters from treatment 
works owned by others, then the subscribers 
receiving waste treatment services from the 
grantee shall have adopted user charge sys-
tems in accordance with these guidelines. 

Such user charge systems shall also be incor-
porated in the appropriate municipal legisla-
tive enactments or other appropriate author-
ity. 

(g) Model user charge systems. The user 
charge system adopted by the applicant 
must result in the distribution of treatment 
works operation and maintenance costs to 
each user (or user class) in approximate pro-
portion to his contribution to the total 
wastewater loading of the treatment works. 
The following user charge models can be 
used for this purpose; however, the applicant 
is not limited to their use. The symbols used 
in the models are as defined below:
CT = Total operation and maintenance (O. & 

M.) costs per unit of time. 
Cu = A user’s charge for O. & M. per unit of 

time. 
Cs = A surcharge for wastewaters of excessive 

strength. 
Vc = O&M cost for transportation and treat-

ment of a unit of wastewater volume. 
Vu = Volume contribution from a user per 

unit of time. 
VT = Total volume contribution from all 

users per unit of time. 
Bc = O&M cost for treatment of a unit of bio-

chemical oxygen demand (BOD). 
Bu = Total BOD contribution from a user per 

unit of time. 
BT = Total BOD contribution from all users 

per unit of time. 
B = Concentration of BOD from a user above 

a base level. 
Sc = O&M cost for treatment of a unit of sus-

pended solids. 
Su = Total suspended solids contribution 

from a user per unit of time. 
S = Concentration of SS from a user above a 

base level. 
Pc = O&M cost for treatment of a unit of any 

pollutant. 
Pu = Total contribution of any pollutant 

from a user per unit of time. 
PT = Total contribution of any pollutant 

from all users per unit of time. 
P = Concentration of any pollutant from a 

user above a base level.

(1) Model No. 1. If the treatment works is 
primarily flow dependent or if the BOD, sus-
pended solids, and other pollutant concentra-
tions discharged by all users are approxi-
mately equal, then user charges can be de-
veloped on a volume basis in accordance with 
the model below: 

Cu = CT/VT(Vu) 

(2) Model No. 2.—When BOD, suspended sol-
ids, or other pollutant concentrations from a 
user exceed the range of concentration of 
these pollutants in normal domestic sewage, 
a surcharge added to a base charge, cal-
culated by means of Model No. 1, can be lev-
ied. The surcharge can be computed by the 
model below: 
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Cs = [Bc(B)=Sc(S)=Pc(P)]Vu

(3) Model No. 3.—This model is commonly 
called the ‘‘quantity/quality formula’’: 

Cu = Vc Vu=Bc Bu=Sc Su=Pc Pu

(h) Other considerations.—(1) Quantity dis-
counts to large volume users will not be ac-
ceptable. Savings resulting from economies 
of scale should be apportioned to all users or 
user classes. 

(2) User charges may be established based 
on a percentage of the charge for water 
usage only in cases where the water charge 
is based on a constant cost per unit of con-
sumption. 

[39 FR 5270, Feb. 11, 1974]

APPENDIX C–1 TO SUBPART E OF PART 
35—REQUIRED PROVISIONS—CON-
SULTING ENGINEERING AGREEMENTS 

1. General 
2. Responsibility of the Engineer 
3. Scope of Work 
4. Changes 
5. Termination 
6. Remedies 
7. Payment 
8. Project Design 
9. Audit; Access to Records 
10. Price Reduction for Defective Cost or 

Pricing Data 
11. Subcontracts 
12. Labor Standards 
13. Equal Employment Opportunity 
14. Utilization of Small or Minority Business 
15. Covenant Against Contingent Fees 
16. Gratuities 
17. Patents 
18. Copyrights and Rights in Data 

1. GENERAL 

(a) The owner and the engineer agree that 
the following provisions apply to the EPA 
grant-eligible work to be performed under 
this agreement and that such provisions su-
persede any conflicting provisions of this 
agreement. 

(b) The work under this agreement is fund-
ed in part by a grant from the U.S. Environ-
mental Protection Agency. Neither the 
United States nor the U.S. Environmental 
Protection Agency (hereinafter, ‘‘EPA’’) is a 
party to this agreement. This agreement 
which covers grant-eligible work is subject 
to regulations contained in 40 CFR 35.936, 
35.937, and 35.939 in effect on the date of exe-
cution of this agreement. As used in these 
clauses, the words ‘‘the date of execution of 
this agreement’’ mean the date of execution 
of this agreement and any subsequent modi-
fication of the terms, compensation or scope 
of services pertinent to unperformed work. 

(c) The owner’s rights and remedies pro-
vided in these clauses are in addition to any 

other rights and remedies provided by law or 
this agreement. 

2. RESPONSIBILITY OF THE ENGINEER 

(a) The engineer shall be responsible for 
the professional quality, technical accuracy, 
timely completion, and the coordination of 
all designs, drawings, specifications, reports, 
and other services furnished by the engineer 
under this agreement. The engineer shall, 
without additional compensation, correct or 
revise any errors, omissions, or other defi-
ciencies in his designs, drawings, specifica-
tions, reports, and other services. 

(b) The engineer shall perform such profes-
sional services as may be necessary to ac-
complish the work required to be performed 
under this agreement, in accordance with 
this agreement and applicable EPA require-
ments in effect on the date of execution of 
this agreement. 

(c) The owner’s or EPA’s approval of draw-
ings, designs, specifications, reports, and in-
cidental engineering work or materials fur-
nished hereunder shall not in any way re-
lieve the engineer of responsibility for the 
technical adequacy of his work. Neither the 
owner’s nor EPA’s review, approval or ac-
ceptance of, nor payment for, any of the 
services shall be construed to operate as a 
waiver of any rights under this agreement or 
of any cause of action arising out of the per-
formance of this agreement. 

(d) The engineer shall be and shall remain 
liable, in accordance with applicable law, for 
all damages to the owner or EPA caused by 
the engineer’s negligent performance of any 
of the services furnished under this agree-
ment, except for errors, omissions or other 
deficiencies to the extent attributable to the 
owner, owner-furnished data or any third 
party. The engineer shall not be responsible 
for any time delays in the project caused by 
circumstances beyond the engineeer’s con-
trol. Where innovative processes or tech-
niques (see 40 CFR 35.908) are recommended 
by the engineer and are used, the engineer 
shall be liable only for gross negligence to 
the extent of such use. 

3. SCOPE OF WORK 

The services to be performed by the engi-
neer shall include all services required to 
complete the task or Step in accordance 
with applicable EPA regulations (40 CFR 
part 35, subpart E in effect on the date of 
execution of this agreement) to the extent of 
the scope of work as defined and set out in 
the engineering services agreement to which 
these provisions are attached. 

4. CHANGES 

(a) The owner may, at any time, by written 
order, make changes within the general 
scope of this agreement in the services or 
work to be performed. If such changes cause 
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an increase or decrease in the engineer’s cost 
of, or time required for, performance of any 
services under this agreement, whether or 
not changed by any order, an equitable ad-
justment shall be made and this agreement 
shall be modified in writing accordingly. The 
engineer must assert any claim for adjust-
ment under this clause in writing within 30 
days from the date of receipt by the engineer 
of the notification of change, unless the 
owner grants a further period of time before 
the date of final payment under this agree-
ment. 

(b) No services for which an additional 
compensation will be charged by the engi-
neer shall be furnished without the written 
authorization of the owner. 

(c) In the event that there is a modifica-
tion of EPA requirements relating to the 
services to be performed under this agree-
ment after the date of execution of this 
agreement, the increased or decreased cost 
of performance of the services provided for in 
this agreement shall be reflected in an ap-
propriate modification of this agreement. 

5. TERMINATION 

(a) Either party may terminate this agree-
ment, in whole or in part, in writing, if the 
other party substantially fails to fulfill its 
obligations under this agreement through no 
fault of the terminating party. However, no 
such termination may be affected unless the 
other party is given (1) not less than ten (10) 
calendar days written notice (delivered by 
certified mail, return receipt requested) of 
intent to terminate and (2) an opportunity 
for consultation with the terminating party 
before termination. 

(b) The owner may terminate this agree-
ment, in whole or in part, in writing, for its 
convenience, if the termination is for good 
cause (such as for legal or financial reasons, 
major changes in the work or program re-
quirements, initiation of a new step) and the 
engineer is given (1) not less than ten (10) 
calendar days written notice (delivered by 
certified mail, return receipt requested) of 
intent to terminate, and (2) an opportunity 
for consultation with the terminating party 
before termination. 

(c) If the owner terminates for default, an 
equitable adjustment in the price provided 
for in this agreement shall be made, but (1) 
no amount shall be allowed for anticipated 
profit on unperformed services or other 
work, and (2) any payment due to the engi-
neer at the time of termination may be ad-
justed to the extent of any additional costs 
the owner incurs because of the engineer’s 
default. If the engineer terminates for de-
fault or if the owner terminates for conven-
ience, the equitable adjustment shall include 
a reasonable profit for services or other work 
performed. The equitable adjustment for any 
termination shall provide for payment to the 
engineer for services rendered and expenses 

incurred before the termination, in addition 
to termination settlement costs the engineer 
reasonably incurs relating to commitments 
which had become firm before the termi-
nation. 

(d) Upon receipt of a termination action 
under paragraph (a) or (b) of this section 5., 
the engineer shall (1) promptly discontinue 
all services affected (unless the notice di-
rects otherwise), and (2) deliver or otherwise 
make available to the owner all data, draw-
ings, specifications, reports, estimates, sum-
maries, and such other information and ma-
terials as the engineer may have accumu-
lated in performing this agreement, whether 
completed or in process. 

(e) Upon termination under paragraph (a) 
or (b) of this section 5., the owner may take 
over the work and prosecute the same to 
completion by agreement with another party 
or otherwise. Any work the owner takes over 
for completion will be completed at the own-
er’s risk, and the owner will hold harmless 
the engineer from all claims and damages 
arising out of improper use of the engineer’s 
work. 

(f) If, after termination for failure of the 
engineer to fulfill contractual obligations, it 
is determined that the engineer had not so 
failed, the termination shall be deemed to 
have been effected for the convenience of the 
owner. In such event, adjustment of the price 
provided for in this agreement shall be made 
as paragraph (c) of this clause provides. 

6. REMEDIES 

Except as this agreement otherwise pro-
vides, all claims, counter-claims, disputes, 
and other matters in question between the 
owner and the engineer arising out of or re-
lating to this agreement or the breach of it 
will be decided by arbitration if the parties 
hereto mutually agree, or in a court of com-
petent jurisdiction within the State in which 
the owner is located. 

7. PAYMENT 

(a) Payment shall be made in accordance 
with the payment schedule incorporated in 
this agreement as soon as practicable upon 
submission of statements requesting pay-
ment by the engineer to the owner. If no 
such payment schedule is incorporated in 
this agreement, the payment provisions of 
paragraph (b) of this clause shall apply. 

(b) The engineer may request monthly 
progress payments and the owner shall make 
them as soon as practicable upon submission 
of statements requesting payment by the en-
gineer to the owner. When such progress pay-
ments are made, the owner may withhold up 
to ten (10) percent of the vouchered amount 
until satisfactory completion by the engi-
neer of work and services within a step 
called for under this agreement. When the 
owner determines that the work under this 
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agreement or any specified task hereunder is 
substantially complete and that the amount 
of retained percentages is in excess of the 
amount considered by him to be adequate for 
his protection, he shall release to the engi-
neer such excess amount. 

(c) No payment request made under para-
graph (a) or (b) of this clause shall exceed 
the estimated amount and value of the work 
and services performed by the engineer under 
this agreement. The engineer shall prepare 
the estimates of work performed and shall 
supplement them with such supporting data 
as the owner may require. 

(d) Upon satisfactory completion of the 
work performed under this agreement, as a 
condition precedent to final payment under 
this agreement or to settlement upon termi-
nation of the agreement, the engineer shall 
execute and deliver to the owner a release of 
all claims against the owner arising under or 
by virtue of this agreement, other than such 
claims, if any, as may be specifically ex-
empted by the engineer from the operation 
of the release in stated amounts to be set 
forth therein. 

8. PROJECT DESIGN 

(a) In the performance of this agreement, 
the engineer shall, to the extent practicable, 
provide for maximum use of structures, ma-
chines, products, materials, construction 
methods, and equipment which are readily 
available through competitive procurement, 
or through standard or proven production 
techniques, methods, and processes, con-
sistent with 40 CFR 35.936–3 and 35.936–13 in 
effect on the date of execution of this agree-
ment, except to the extent to which innova-
tive technology may be used under 40 CFR 
35.908 in effect on the date of execution of 
this agreement. 

(b) The engineer shall not, in the perform-
ance of the work under this agreement, 
produce a design or specification which 
would require the use of structures, ma-
chines, products, materials, construction 
methods, equipment, or processes which the 
engineer knows to be available only from a 
sole source, unless the engineer has ade-
quately justified the use of a sole source in 
writing. 

(c) The engineer shall not, in the perform-
ance of the work under this agreement, 
produce a design or specification which 
would be restrictive in violation of section 
204(a)(6) of the Clean Water Act. This statute 
requires that no specification for bids or 
statement of work shall be written in such a 
manner as to contain proprietary, exclu-
sionary, or discriminatory requirements 
other than those based upon performance, 
unless such requirements are necessary to 
test or demonstrate a specific thing, or to 
provide for necessary interchangeability of 
parts and equipment, or at least two brand 
names or trade names of comparable quality 

or utility are listed and are followed by the 
words ‘‘or equal.’’ With regard to materials, 
if a single material is specified, the engineer 
must be prepared to substantiate the basis 
for the selection of the material. 

(d) The engineer shall report to the owner 
any sole-source or restrictive design or spec-
ification giving the reason or reasons why it 
is necessary to restrict the design or speci-
fication. 

(e) The engineer shall not knowingly speci-
fy or approve the performance of work at a 
facility which is in violation of clean air or 
water standards and which is listed by the 
Director of the EPA Office of Federal Activi-
ties under 40 CFR part 15. 

9. AUDIT; ACCESS TO RECORDS 

(a) The engineer shall maintain books, 
records, documents, and other evidence di-
rectly pertinent to performance on EPA 
grant work under this agreement in accord-
ance with generally accepted accounting 
principles and practices consistently applied, 
and 40 CFR 30.605, 30.805, and 35.935–7 in effect 
on the date of execution of this agreement. 
The engineer shall also maintain the finan-
cial information and data used by the engi-
neer in the preparation or support of the cost 
submission required under 40 CFR 35.937–6(b) 
in effect on the date of execution of this 
agreement and a copy of the cost summary 
submitted to the owner. The U.S. Environ-
mental Protection Agency, the Comptroller 
General of the United States, the U.S. De-
partment of Labor, owner, and [the State 
water pollution control agency] or any of 
their duly authorized representatives shall 
have access to such books, records, docu-
ments, and other evidence for inspection, 
audit, and copying. The engineer will provide 
proper facilities for such access and inspec-
tion. 

(b) The engineer agrees to include para-
graphs (a) through (e) of this clause in all his 
contracts and all tier subcontracts directly 
related to project performance that are in 
excess of $10,000. 

(c) Audits conducted under this provision 
shall be in accordance with generally accept-
ed auditing standards and established proce-
dures and guidelines of the reviewing or 
audit agency(ies). 

(d) The engineer agrees to the disclosure of 
all information and reports resulting from 
access to records under paragraphs (a) and 
(b) of this clause, to any of the agencies re-
ferred to in paragraph (a), provided that the 
engineer is afforded the opportunity for an 
audit exit conference and an opportunity to 
comment and submit any supporting docu-
mentation on the pertinent portions of the 
draft audit report and that the final audit re-
port will include written comments of rea-
sonable length, if any, of the engineer. 

(e) The engineer shall maintain and make 
available records under paragraphs (a) and 
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(b) of this clause during performance on EPA 
grant work under this agreement and until 3 
years from the date of final EPA grant pay-
ment for the project. In addition, those 
records which relate to any ‘‘Dispute’’ appeal 
under an EPA grant agreement, to litiga-
tion, to the settlement of claims arising out 
of such performance, or to costs or items to 
which an audit exception has been taken, 
shall be maintained and made available until 
3 years after the date of resolution of such 
appeal, litigation, claim, or exception. 

10. PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA 

(This clause is applicable if the amount of this 
agreement exceeds $100,000.)

(a) If the owner or EPA determines that 
any price, including profit, negotiated in 
connection with this agreement or any cost 
reimbursable under this agreement was in-
creased by any significant sums because the 
engineer or any subcontractor furnished in-
complete or inaccurate cost or pricing data 
or data not current as certified in his certifi-
cation of current cost or pricing data (EPA 
form 5700–41), then such price, cost, or profit 
shall be reduced accordingly and the agree-
ment shall be modified in writing to reflect 
such reduction. 

(b) Failure to agree on a reduction shall be 
subject to the remedies clause of this agree-
ment. 

(Note: Since the agreement is subject to reduc-
tion under this clause by reason of defective cost 
or pricing data submitted in connection with 
certain subcontracts, the engineer may wish to 
include a clause in each such subcontract re-
quiring the subcontractor to appropriately in-
demnify the engineer. It is also expected that 
any subcontractor subject to such indemnifica-
tion will generally require substantially similar 
indemnification for defective cost or pricing 
data required to be submitted by his lower tier 
subcontractors.)

11. SUBCONTRACTS 

(a) Any subcontractors and outside associ-
ates or consultants required by the engineer 
in connection with services under this agree-
ment will be limited to such individuals or 
firms as were specifically identified and 
agreed to during negotiations, or as the 
owner specifically authorizes during the per-
formance of this agreement. The owner must 
give prior approval for any substitutions in 
or additions to such subcontractors, associ-
ates, or consultants. 

(b) The engineer may not subcontract serv-
ices in excess of thirty (30) percent (or lll 
percent, if the owner and the engineer here-
by agree) of the contract price to sub-
contractors or consultants without the own-
er’s prior written approval. 

12. LABOR STANDARDS 

To the extent that this agreement involves 
‘‘construction’’ (as defined by the Secretary 
of Labor), the engineer agrees that such con-
struction work shall be subject to the fol-
lowing labor standards provisions, to the ex-
tent applicable: 

(a) Davis-Bacon Act (40 U.S.C. 276a—276a–
7); 

(b) Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327–333); 

(c) Copeland Anti-Kickback Act (18 U.S.C. 
874); and 

(d) Executive Order 11246 (Equal Employ-
ment Opportunity);
and implementing rules, regulations, and 
relevant orders of the Secretary of Labor or 
EPA. The engineer further agrees that this 
agreement shall include and be subject to 
the ‘‘Labor Standards Provisions for Feder-
ally Assisted Construction Contracts’’ (EPA 
form 5720–4) in effect at the time of execu-
tion of this agreement. 

13. EQUAL EMPLOYMENT OPPORTUNITY 

In accordance with EPA policy as ex-
pressed in 40 CFR 30.420–5, the engineer 
agrees that he will not discriminate against 
any employee or applicant for employment 
because of race, religion, color, sex, age, or 
national origin. 

14. UTILIZATION OF SMALL AND MINORITY 
BUSINESS 

In accordance with EPA policy as ex-
pressed in 40 CFR 35.936–7, the engineer 
agrees that qualified small business and mi-
nority business enterprises shall have the 
maximum practicable opportunity to par-
ticipate in the performance of EPA grant- 
assisted contracts and subcontracts. 

15. COVENANT AGAINST CONTINGENT FEES 

The engineer warrants that no person or 
selling agency has been employed or retained 
to solicit or secure this contract upon an 
agreement or understanding for a commis-
sion, percentage, brokerage, or contingent 
fee, excepting bona fide employees. For 
breach or violation of this warranty the 
owner shall have the right to annul this 
agreement without liability or in its discre-
tion to deduct from the contract price or 
consideration, or otherwise recover, the full 
amount of such commission, percentage, bro-
kerage, or contingent fee. 

16. GRATUITIES 

(a) If it is found, after notice and hearing, 
by the owner that the engineer, or any of the 
engineer’s agents or representatives, offered 
or gave gratuities (in the form of entertain-
ment, gifts, or otherwise), to any official, 
employee, or agent of the owner, of the 
State, or of EPA in an attempt to secure a 
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contract or favorable treatment in awarding, 
amending, or making any determinations re-
lated to the performance of this agreement, 
the owner may, by written notice to the en-
gineer, terminate the right of the engineer 
to proceed under this agreement. The owner 
may also pursue other rights and remedies 
that the law or this agreement provides. 
However, the existence of the facts upon 
which the owner bases such findings shall be 
in issue and may be reviewed in proceedings 
under the remedies clause of this agreement. 

(b) In the event this agreement is termi-
nated as provided in paragraph (a) hereof, 
the owner shall be entitled: (1) To pursue the 
same remedies against the engineer as it 
could pursue in the event of a breach of the 
contract by the engineer, and (2) as a pen-
alty, in addition to any other damages to 
which it may be entitled by law, to exem-
plary damages in an amount (as determined 
by the owner) which shall be not less than 3 
nor more than 10 times the costs the engi-
neer incurs in providing any such gratuities 
to any such officer or employee. 

17. PATENTS 

If this agreement involves research, devel-
opmental, experimental, or demonstration 
work and any discovery or invention arises 
or is developed in the course of or under this 
agreement, such invention or discovery shall 
be subject to the reporting and rights provi-
sions of subpart D of 40 CFR part 30, in effect 
on the date of execution of this agreement, 
including appendix B of part 30. In such case, 
the engineer shall report the discovery or in-
vention to EPA directly or through the 
owner, and shall otherwise comply with the 
owner’s responsibilities in accordance with 
subpart D of 40 CFR part 30. The engineer 
agrees that the disposition of rights to in-
ventions made under this agreement shall be 
in accordance with the terms and conditions 
of appendix B. The engineer shall include ap-
propriate patent provisions to achieve the 
purpose of this condition in all subcontracts 
involving research, developmental, experi-
mental, or demonstration work. 

18. COPYRIGHTS AND RIGHTS IN DATA 

(a) The engineer agrees that any plans, 
drawings, designs, specifications, computer 
programs (which are substantially paid for 
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted 
with a step 1 facilities plan or with a step 2 
or step 3 grant application or which are spec-
ified to be delivered under this agreement or 
which are developed or produced and paid for 
under this agreement (referred to in this 
clause as ‘‘Subject Data’’) are subject to the 
rights in the United States, as set forth in 
subpart D of 40 CFR part 30 and in appendix 
C to 40 CFR part 30, in effect on the date of 
execution of this agreement. These rights in-

clude the right to use, duplicate, and disclose 
such subject data, in whole or in part, in any 
manner for any purpose whatsoever, and to 
have others do so. For purposes of this 
clause, ‘‘grantee’’ as used in appendix C re-
fers to the engineer. If the material is copy-
rightable, the engineer may copyright it, as 
appendix C permits, subject to the rights in 
the Government in appendix C, but the 
owner and the Federal Government reserve a 
royalty-free, nonexclusive, and irrevocable 
license to reproduce, publish, and use such 
materials, in whole or in part, and to author-
ize others to do so. The engineer shall in-
clude appropriate provisions to achieve the 
purpose of this condition in all subcontracts 
expected to produce copyrightable subject 
data. 

(b) All such subject data furnished by the 
engineer pursuant to this agreement are in-
struments of his services in respect of the 
project. It is understood that the engineer 
does not represent such subject data to be 
suitable for reuse on any other project or for 
any other purpose. If the owner reuses the 
subject data without the engineer’s specific 
written verification or adaptation, such 
reuse will be at the risk of the owner, with-
out liability to the engineer. Any such 
verification or adaptation will entitle the 
engineer to further compensation at rates 
agreed upon by the owner and the engineer.

APPENDIX C–2 TO SUBPART E OF PART 
35—REQUIRED PROVISIONS—CON-
STRUCTION CONTRACTS 

SUPPLEMENTAL GENERAL CONDITIONS 

1. General 
2. Changes 
3. Differing Site Conditions 
4. Suspension of Work 
5. Termination for Default; Damages for 

Delay; Time Extensions 
6. Termination for Convenience 
7. Remedies 
8. Labor Standards 
9. Utilization of Small or Minority Business 
10. Audit; Access to Records 
11. Price Reduction for Defective Cost or 

Pricing Data 
12. Covenant Against Contingent Fees 
13. Gratuities 
14. Patents 
15. Copyrights and Rights in Data 
16. Prohibition Against Listed Violating Fa-

cilities 
17. Buy American 

1. GENERAL 

(a) The owner and the contractor agree 
that the following supplemental general pro-
visions apply to the work to be performed 
under this contract and that these provisions 
supersede any conflicting provisions of this 
contract. 
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(b) This contract is funded in part by a 
grant from the U.S. Environmental Protec-
tion Agency. Neither the United States nor 
any of its departments, agencies or employ-
ees is a party to this contract. This contract 
is subject to regulations contained in 40 CFR 
35.936, 35.938, and 35.939 in effect on the date 
of execution of this contract. 

(c) The owner’s rights and remedies pro-
vided in these clauses are in addition to any 
other rights and remedies provided by law or 
under this contract. 

2. CHANGES 

(a) The owner may, at any time, without 
notice to the sureties, by written order des-
ignated or indicated to be a change order, 
make any change in the work within the 
general scope of the contract, including but 
not limited to changes— 

(1) In the specifications (including draw-
ings and designs); 

(2) In the method or manner of perform-
ance of the work; 

(3) In the owner-furnished facilities, equip-
ment, materials, services, or site; or 

(4) Directing acceleration in the perform-
ance of the work. 

(b) Any other written order or an oral 
order (which terms as used in this paragraph 
(b) shall include direction, instruction, inter-
pretation, or determination) from the owner, 
which causes any such change, shall be 
treated as a change order under this clause, 
if the contractor gives the owner written no-
tice stating the date, circumstances, and 
source of the order and if the contractor re-
gards the order as a change order. 

(c) Except as provided in this clause, no 
order, statement, or conduct of the owner 
shall be treated as a change under this 
clause or shall entitle the contractor to an 
equitable adjustment. 

(d) If any change under this clause causes 
an increase or decrease in the contractor’s 
cost of, or the time required for, the per-
formance of any part of the work under this 
contract, whether or not changed by any 
order, an equitable adjustment shall be made 
and the contract modified in writing accord-
ingly. However, except for claims based on 
defective specifications, no claim for any 
change under paragraph (b) of this section 2., 
shall be allowed for any costs incurred more 
than 20 days before the contractor gives 
written notice as there required. Also, in the 
case of defective specifications for which the 
owner is responsible, the equitable adjust-
ment shall include any increased cost rea-
sonably incurred by the contractor in at-
tempting to comply with such defective 
specifications. 

(e) If the contractor intends to assert a 
claim for an equitable adjustment under this 
clause, he must, within 30 days after receipt 
of a written change order under (a) above or 
the furnishing of a written notice under 

paragraph (b) of this section 2., submit to the 
owner a written statement setting forth the 
general nature and monetary extent of such 
claim, unless the owner extends this period. 
The statement of claim hereunder may be in-
cluded in the notice under paragraph (b) of 
this section 2. 

(f) No claim by the contractor for an equi-
table adjustment hereunder shall be allowed 
if asserted after final payment under this 
contract. 

3. DIFFERING SITE CONDITIONS 

(a) The contractor shall promptly, and be-
fore such conditions are disturbed, notify the 
owner in writing of: (1) Subsurface or latent 
physical conditions at the site differing ma-
terially from those indicated in this con-
tract, or (2) unknown physical conditions at 
the site, of an unusual nature, differing ma-
terially from those ordinarily encountered 
and generally recognized as inhering in work 
of the character provided for in this con-
tract. The owner shall promptly investigate 
the conditions. If he finds that such condi-
tions do materially differ and cause an in-
crease or decrease in the contractor’s cost of, 
or the time required for, performance of any 
part of the work under this contract, wheth-
er or not changed as a result of such condi-
tions, an equitable adjustment shall be made 
and the contract modified in writing accord-
ingly. 

(b) No claim of the contractor under this 
clause shall be allowed unless the contractor 
has given the notice required in paragraph 
(a) of this clause, except that the owner may 
extend the prescribed time. 

(c) No claim by the contractor for an equi-
table adjustment hereunder shall be allowed 
if asserted after final payment under this 
contract. 

4. SUSPENSION OF WORK 

(a) The owner may order the contractor in 
writing to suspend, delay, or interrupt all or 
any part of the work for such period of time 
as he may determine to be appropriate for 
the convenience of the owner. 

(b) If the performance of all or any part of 
the work is, for an unreasonable period of 
time, suspended, delayed, or interrupted by 
an act of the owner in administration of this 
contract, or by his failure to act within the 
time specfied in this contract (or if no time 
is specified, within a reasonable time), an ad-
justment shall be made for any increase in 
the cost of performance of this contract (ex-
cluding profit) necessarily caused by such 
unreasonable suspension, delay, or interrup-
tion, and the contract modified in writing 
accordingly. However, no adjustment shall 
be made under this clause for any suspen-
sion, delay, or interruption to the extent (1) 
that performance would have been so sus-
pended, delayed, or interrupted by any other 
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cause, including the fault or negligence of 
the contractor or (2) for which an equitable 
adjustment is provided for or excluded under 
any other provision of this contract. 

(c) No claim under this clause shall be al-
lowed (1) for any costs incurred more than 20 
days before the contractor shall have noti-
fied the owner in writing of the act or failure 
to act involved (but this requirement shall 
not apply as to a claim resulting from a sus-
pension order), and (2) unless the claim, in 
an amount stated, is asserted in writing as 
soon as practicable after the termination of 
such suspension, delay, or interruption, but 
not later than the date of final payment 
under the contract. 

5. TERMINATION FOR DEFAULT; DAMAGES FOR 
DELAY; TIME EXTENSIONS 

(a) If the contractor refuses or fails to 
prosecute the work, or any separable part of 
the work, with such diligence as will insure 
its completion within the time specified in 
this contract, or any extension thereof, or 
fails to complete said work within such time, 
the owner may, by written notice to the con-
tractor, terminate his right to proceed with 
the work or such part of the work as to 
which there has been delay. In such event 
the owner may take over the work and pros-
ecute the same to completion, by contract or 
otherwise, and may take possession of and 
use in completing the work such materials, 
appliances, and plant as may be on the site 
of the work and necessary therefor. Whether 
or not the contractor’s right to proceed with 
the work is terminated, he and his sureties 
shall be liable for any damage to the owner 
resulting from his refusal or failure to com-
plete the work within the specified time. 

(b) If the contract provides for liquidated 
damages, and if the owner terminates the 
contractor’s right to proceed, the resulting 
damage will consist of such liquidated dam-
ages until such reasonable time as may be 
required for final completion of the work to-
gether with any increased costs the owner 
incurs in completing the work. 

(c) If the contract provides for liquidated 
damages and if the owner does not terminate 
the contractor’s right to proceed, the result-
ing damage will consist of such liquidated 
damages until the work is completed or ac-
cepted. 

(d) The contractor’s right to proceed shall 
not be terminated nor the contractor 
charged with resulting damage if: 

(1) The delay in the completion of the work 
arises from causes other than normal weath-
er beyond the control and without the fault 
or negligence of the contractor, including, 
but not restricted to, acts of God, acts of the 
public enemy, acts of the owner in either its 
sovereign or contractual capacity, acts of 
another contractor in the performance of a 
contract with the owner, fires, floods, 
epidemics, quarantine restrictions, strikes, 

freight embargoes, unusually severe weather, 
or delays of subcontractors or suppliers aris-
ing from causes other than normal weather 
beyond the control and without the fault or 
negligence of both the contractor and such 
subcontractors or suppliers; and 

(2) The contractor, within 10 days from the 
beginning of any such delay (unless the 
owner grants a further period of time before 
the date of final payment under the con-
tract), notifies the owner in writing of the 
causes of delay. The owner shall ascertain 
the facts and the extent of the delay and ex-
tend the time for completing the work when, 
in his judgment, the findings of fact justify 
such an extension. His findings of fact shall 
be final and conclusive on the parties, sub-
ject only to appeal as the remedies clause of 
this contract provides. 

(e) If, after notice of termination of the 
contractor’s right to proceed under the pro-
visions of this clause, it is determined for 
any reason that the contractor was not in 
default under this clause, or that the delay 
was excusable under this clause, the rights 
and obligations of the parties shall be the 
same as if the notice of termination has been 
issued under the clause providing for termi-
nation for convenience of the owner. 

(f) The rights and remedies of the owner 
provided in this clause are in addition to any 
other rights and remedies provided by law or 
under this contract. 

(g) As used in paragraph (d)(1) of this 
clause, the term ‘‘subcontractors or sup-
pliers’’ means subcontractors or suppliers at 
any tier. 

6. TERMINATION FOR CONVENIENCE 

(a) The owner may terminate the perform-
ance of work under this contract in accord-
ance with this clause in whole, or from time 
to time in part, whenever the owner shall de-
termine that such termination is in the best 
interest of the owner. Any such termination 
shall be effected by delivery to the con-
tractor of a notice of termination specifying 
the extent to which performance of work 
under the contract is terminated, and the 
date upon which such termination becomes 
effective. 

(b) After receipt of a notice of termination, 
and except as otherwise directed by the 
owner, the contractor shall: 

(1) Stop work under the contract on the 
date and to the extent specified in the notice 
of termination; 

(2) Place no further orders or subcontracts 
for materials, services, or facilities except as 
necessary to complete the portion of the 
work under the contract which is not termi-
nated; 

(3) Terminate all orders and subcontracts 
to the extent that they relate to the per-
formance of work terminated by the notice 
of termination; 
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(4) Assign to the owner, in the manner, at 
the times, and to the extent directed by the 
owner, all of the right, title, and interest of 
the contractor under the orders and sub-
contracts so terminated. The owner shall 
have the right, in its discretion, to settle or 
pay any or all claims arising out of the ter-
mination of such orders and subcontracts; 

(5) Settle all outstanding liabilities and all 
claims arising out of such termination of or-
ders and subcontracts, with the approval or 
ratification of the owner to the extent he 
may require. His approval or ratification 
shall be final for all the purposes of this 
clause; 

(6) Transfer title to the owner, and deliver 
in the manner, at the times, and to the ex-
tent, if any, directed by the owner, (i) the 
fabricated or unfabricated parts, work in 
process, completed work, supplies, and other 
material produced as a part of, or acquired in 
connection with the performance of, the 
work terminated by the notice of termi-
nation, and (ii) the completed or partially 
completed plans, drawings, information, and 
other property which, if the contract had 
been completed, would have been required to 
be furnished to the owner; 

(7) Use his best efforts to sell, in the man-
ner, at the times, to the extent, and at the 
price or prices that the owner directs or au-
thorizes, any property of the types referred 
to in paragraph (b)(6) of this clause, but the 
contractor (i) shall not be required to extend 
credit to any purchaser, and (ii) may acquire 
any such property under the conditions pre-
scribed and at a price or prices approved by 
the owner. The proceeds of any such transfer 
or disposition shall be applied in reduction of 
any payments to be made by the owner to 
the contractor under this contract or shall 
otherwise be credited to the price or cost of 
the work covered by this contract or paid in 
such other manner as the owner may direct; 

(8) Complete performance of such part of 
the work as shall not have been terminated 
by the notice of termination; and 

(9) Take such action as may be necessary, 
or as the owner may direct, for the protec-
tion and preservation of the property related 
to this contract which is in the possession of 
the contractor and in which the owner has or 
may acquire an interest. 

(c) After receipt of a notice of termination, 
the contractor shall submit to the owner his 
termination claim, in the form and with the 
certification the owner prescribes. Such 
claim shall be submitted promptly but in no 
event later than 1 year from the effective 
date of termination, unless one or more ex-
tensions in writing are granted by the owner 
upon request of the contractor made in writ-
ing within such 1-year period or authorized 
extension. However, if the owner determines 
that the facts justify such action, he may re-
ceive and act upon any such termination 
claim at any time after such 1-year period or 

extension. If the contractor fails to submit 
his termination claim within the time al-
lowed, the owner may determine, on the 
basis of information available to him, the 
amount, if any, due to the contractor be-
cause of the termination. The owner shall 
then pay to the contractor the amount so de-
termined. 

(d) Subject to the provisions of paragraph 
(c), the contractor and the owner may agree 
upon the whole or any part of the amount or 
amounts to be paid to the contractor because 
of the total or partial termination of work 
under this clause. The amount or amounts 
may include a reasonable allowance for prof-
it on work done. However, such agreed 
amount or amounts, exclusive of settlement 
costs, shall not exceed the total contract 
price as reduced by the amount of payments 
otherwise made and as further reduced by 
the contract price of work not terminated. 
The contract shall be amended accordingly, 
and the contractor shall be paid the agreed 
amount. Nothing in paragraph (e) of this 
clause, prescribing the amount to be paid to 
the contractor in the event of failure of the 
contractor and the owner to agree upon the 
whole amount to be paid to the contractor 
because of the termination of work under 
this clause, shall be deemed to limit, re-
strict, or otherwise determine or affect the 
amount or amounts which may be agreed 
upon to be paid to the contractor pursuant 
to this paragraph (d). 

(e) If the contractor and the owner fail to 
agree, as paragraph (d) of this section 6., pro-
vides, on the whole amount to be paid to the 
contractor because of the termination of 
work under this clause, the owner shall de-
termine, on the basis of information avail-
able to him, the amount, if any, due to the 
contractor by reason of the termination and 
shall pay to the contractor the amounts de-
termined as follows: 

(1) For all contract work performed before 
the effective date of the notice of termi-
nation, the total (without duplication of any 
items) of— 

(i) The cost of such work; 
(ii) The cost of settling and paying claims 

arising out of the termination of work under 
subcontracts or orders as paragraph (b)(5) of 
this clause provides. This cost is exclusive of 
the amounts paid or payable on account of 
supplies or materials delivered or services 
furnished by the subcontractor before the ef-
fective date of the notice of termination. 
These amounts shall be included in the cost 
on account of which payment is made under 
paragraph (1)(i) of this section 6.; and 

(iii) A sum, as profit on paragraph (1)(i) of 
this section 6., that the owner determines to 
be fair and reasonable. But, if it appears that 
the contractor would have sustained a loss 
on the entire contract had it been completed, 
no profit shall be included or allowed under 
this paragraph (1)(iii) of this section 6., and 
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an appropriate adjustment shall be made re-
ducing the amount of the settlement to re-
flect the indicated rate of loss; and 

(2) The reasonable cost of the preservation 
and protection of property incurred under 
paragraph (b)(9) of this clause; and any other 
reasonable cost incidental to termination of 
work under this contract, including expense 
incidental to the determination of the 
amount due to the contractor as the result of 
the termination of work under this contract. 
The total sum to be paid to the contractor 
under paragraph (e)(1) of this clause shall 
not exceed the total contract price as re-
duced by the amount of payments otherwise 
made and as further reduced by the contract 
price of work not terminated. Except for nor-
mal spoilage, and except to the extent that 
the owner shall have otherwise expressly as-
sumed the risk of loss, there shall be ex-
cluded from the amounts payable to the con-
tractor under paragraph (1) of this clause 6., 
the fair value, as determined by the owner of 
property which is destroyed, lost, stolen, or 
damaged, to the extent that it is un-deliver-
able to the owner, or to a buyer under para-
graph (b)(7) of this clause. 

(f) The contractor shall have the right to 
dispute under the clause of this contract en-
titled ‘‘Remedies,’’ from any determination 
the owner makes under paragraph (c) or (e) 
of this clause. But, if the contractor has 
failed to submit his claim within the time 
provided in paragraph (c) of this clause and 
has failed to request extension of such time, 
he shall have no such right of appeal. In any 
case where the owner has determined the 
amount due under paragraph (c) or (e) of this 
clause, the owner shall pay to the contractor 
the following: (1) If there is no right of ap-
peal hereunder or if no timely appeal has 
been taken, the amount so determined by 
the owner or (2) if a ‘‘Remedies’’ proceeding 
is initiated, the amount finally determined 
in such ‘‘Remedies’’ proceeding. 

(g) In arriving at the amount due the con-
tractor under this clause there shall be de-
ducted (1) all unliquidated advance or other 
payments on account theretofore made to 
the contractor, applicable to the terminated 
portion of this contract, (2) any claim which 
the owner may have against the contractor 
in connection with this contract, and (3) the 
agreed price for, or the proceeds of sale of, 
any materials, supplies, or other things kept 
by the contractor or sold, under the provi-
sions of this clause, and not otherwise recov-
ered by or credited to the owner. 

(h) If the termination hereunder be partial, 
before the settlement of the terminated por-
tion of this contract, the contractor may file 
with the owner a request in writing for an 
equitable adjustment of the price or prices 
specified in the contract relating to the con-
tinued portion of the contract (the portion 
not terminated by the notice of termi-
nation). Such equitable adjustment as may 

be agreed upon shall be made in the price or 
prices. Nothing contained herein shall limit 
the right of the owner and the contractor to 
agree upon the amount or amounts to be 
paid to the contractor for the completion of 
the continued portion of the contract when 
the contract does not contain an established 
contract price for the continued portion. 

7. REMEDIES 

Unless this contract provides otherwise, all 
claims, counterclaims, disputes and other 
matters in question between the owner and 
the contractor arising out of or relating to 
this agreement or its breach will be decided 
by arbitration if the parties mutually agree, 
or in a court of competent jurisdiction with-
in the State in which the owner is located. 

8. LABOR STANDARDS 

The contractor agrees that ‘‘construction’’ 
work (as defined by the Secretary of Labor) 
shall be subject to the following labor stand-
ards provisions, to the extent applicable: 

(a) Davis-Bacon Act (40 U.S.C. 276a—276a–
7); 

(b) Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327–33); 

(c) Copeland Anti-Kickback Act (18 U.S.C. 
874); and 

(d) Executive Order 11246 (equal employ-
ment opportunity);
and implementing rules, regulations, and 
relevant orders of the Secretary of Labor or 
EPA. The contractor further agrees that this 
contract shall include and be subject to the 
‘‘Labor Standards Provisions for Federally 
assisted Construction Contracts’’ (EPA form 
5720–4) in effect at the time of execution of 
this agreement. 

9. UTILIZATION OF SMALL AND MINORITY 
BUSINESS 

In accordance with EPA policy as ex-
pressed in 40 CFR 35.936–7, the contractor 
agrees that small business and minority 
business enterprises shall have the maximum 
practicable opportunity to participate in the 
performance of EPA grant-assisted contracts 
and subcontracts. 

10. AUDIT; ACCESS TO RECORDS 

(a) The contractor shall maintain books, 
records, documents and other evidence di-
rectly pertinent to performance on EPA 
grant work under this contract in accord-
ance with generally accepted accounting 
principles and practices consistently applied, 
and 40 CFR 30.605, 30.805, and 35.935–7 in effect 
on the date of execution of this contract. 
The contractor shall also maintain the fi-
nancial information and data used by the 
contractor in the preparation or support of 
the cost submission required under 40 CFR 
35.938–5 in effect on the date of execution of 
this contract for any negotiated contract or 
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change order and a copy of the cost summary 
submitted to the owner. The U.S. Environ-
mental Protection Agency, the Comptroller 
General of the United States, the U.S. De-
partment of Labor, owner, and (the State 
water pollution control agency) or any of 
their authorized representatives shall have 
access to such books, records, documents and 
other evidence for the purpose of inspection, 
audit and copying. The contractor will pro-
vide proper facilities for such access and in-
spection. 

(b) If this contract is a formally adver-
tised, competitively awarded, fixed price 
contract, the contractor agrees to make 
paragraphs (a) through (f) of this clause ap-
plicable to all negotiated change orders and 
contract amendments affecting the contract 
price. In the case of all other types of prime 
contracts, the contractor agrees to include 
paragraphs (a) through (f) of this clause in 
all his contracts in excess of $10,000 and all 
tier subcontracts in excess of $10,000 and to 
make paragraphs (a) through (f) of this 
clause applicable to all change orders di-
rectly related to project performance. 

(c) Audits conducted under this provision 
shall be in accordance with generally accept-
ed auditing standards and established proce-
dures and guidelines of the reviewing or 
audit agency(ies). 

(d) The contractor agrees to the disclosure 
of all information and reports resulting from 
access to records under paragraphs (a) and 
(b) of this clause, to any of the agencies re-
ferred to in paragraph (a) of this clause 10., 
provided that the contractor is afforded the 
opportunity for an audit exit conference, and 
an opportunity to comment and submit any 
supporting documentation on the pertinent 
portions of the draft audit report and that 
the final EPA audit report will include writ-
ten comments of reasonable length, if any, of 
the contractor. 

(e) Records under paragraphs (a) and (b) of 
this clause 10., shall be maintained and made 
available during performance on EPA grant 
work under this contract and until 3 years 
from the date of final EPA grant payment 
for the project. In addition, those records 
which relate to any ‘‘Dispute’’ appeal under 
an EPA grant agreement, to litigation, to 
the settlement of claims arising out of such 
performance, or to costs or items to which 
an audit exception has been taken, shall be 
maintained and made available until three 
years after the date of resolution of such ap-
peal, litigation, claim or exception. 

(f) The right of access which this clause 
confers will generally be exercised (with re-
spect to financial records) under (1) nego-
tiated prime contracts, (2) negotiated change 
orders or contract amendments in excess of 
$10,000 affecting the price of any formally ad-
vertised, competitively awarded, fixed price 
contract, and (3) subcontracts or purchase 
orders under any contract other than a for-

mally advertised, competitively awarded, 
fixed price contract. However, this right of 
access will generally not be exercised with 
respect to a prime contract, subcontract, or 
purchase order awarded after effective price 
competition. In any event, such right of ac-
cess may be exercised under any type of con-
tract or subcontract (1) with respect to 
records pertaining directly to contract per-
formance, excluding any financial records of 
the contractor, (2) if there is any indication 
that fraud, gross abuse, or corrupt practices 
may be involved or (3) if the contract is ter-
minated for default or for convenience. 

11. PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA 

(This clause is applicable to (1) any nego-
tiated prime contract in excess of $100,000; (2) 
negotiated contract amendments or change or-
ders in excess of $100,000 affecting the price of a 
formally advertised, competitively awarded, 
fixed price contract; or (3) any subcontract or 
purchase order in excess of $100,000 under a 
prime contract other than a formally advertised, 
competitively awarded, fixed price contract. 
Change orders shall be determined to be in ex-
cess of $100,000 in accordance with 40 CFR 
35.938–5(g). However, this clause is not applica-
ble for contracts or subcontracts to the extent 
that they are awarded on the basis of effective 
price competition.)

(a) If the owner or EPA determines that 
any price (including profit) negotiated in 
connection with this contract, or any cost 
reimbursable under this contract, was in-
creased by any significant sums because the 
contractor, or any subcontractor furnished 
incomplete or inaccurate cost or pricing 
data or data not current as certified in his 
certification of current cost or pricing data 
(EPA form 5700–41), then such price or cost or 
profit shall be reduced accordingly and the 
contract shall be modified in writing to re-
flect such reduction. 

(b) Failure to agree on a reduction shall be 
subject to the Remedies clause of this con-
tract.

(Note: Since the contract is subject to reduc-
tion under this clause by reason of defective cost 
or pricing data submitted in connection with 
certain subcontracts, the contractor may wish to 
include a clause in each such subcontract re-
quiring the subcontractor to appropriately in-
demnify the contractor. It is also expected that 
any subcontractor subject to such indemnifica-
tion will generally require substantially similar 
indemnification for defective cost or pricing 
data required to be submitted by his lower tier 
subcontractors.)

12. COVENANT AGAINST CONTINGENT FEES 

The contractor warrants that no person or 
selling agency has been employed or retained 
to solicit or secure this contract upon an 
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agreement or understanding for a commis-
sion, percentage, brokerage, or contingent 
fee, excepting bona fide employees or bona 
fide established commercial or selling agen-
cies maintained by the contractor for the 
purpose of securing business. For breach or 
violation of this warranty the owner shall 
have the right to annul this contract with-
out liability or in its discretion to deduct 
from the contract price or consideration, or 
otherwise recover, the full amount of such 
commission, percentage, brokerage, or con-
tingent fee. 

13. GRATUITIES 

(a) If the owner finds, after notice and 
hearing, that the contractor or any of the 
contractor’s agents or representatives of-
fered or gave gratuities (in the form of enter-
tainment, gifts, or otherwise) to any official, 
employee or agent of the owner, of the State, 
or of EPA in an attempt to secure a contract 
or favorable treatment in the awarding, 
amending, or making any determinations re-
lated to the performance of this contract, 
the owner may, by written notice to the con-
tractor, terminate the right of the con-
tractor to proceed under this contract. The 
owner may also pursue other rights and rem-
edies that the law or this contract provides. 
However, the existence of the facts upon 
which the owner makes such findings shall 
be in issue and may be reviewed in pro-
ceedings under the remedies clause of this 
contract. 

(b) In the event this contract is terminated 
as provided in paragraph (a) of this clause, 
the owner shall be entitled (1) to pursue the 
same remedies against the contractor as it 
could pursue in the event of a breach of the 
contract by the contractor, and (2) as a pen-
alty in addition to any other damages to 
which it may be entitled by law, to exem-
plary damages in an amount (as determined 
by the owner) which shall be not less than 3 
nor more than 10 times the costs the con-
tractor incurs in providing any such gratu-
ities to any such officer or employee. 

14. PATENTS 

If this contract involves research, develop-
mental, experimental, or demonstration 
work, and any discovery or invention arises 
or is developed in the course of or under this 
contract, such invention or discovery shall 
be subject to the reporting and rights provi-
sions of subpart D of 40 CFR part 30, in effect 
on the date of execution of this contract, in-
cluding appendix B of part 30. In such case, 
the contractor shall report the discovery or 
invention to EPA directly or through the 
owner, and shall otherwise comply with the 
owner’s responsibilities in accordance with 
subpart D of 40 CFR part 30. The contractor 
agrees that the disposition of rights to in-
ventions made under this contract shall be 

in accordance with the terms and conditions 
of appendix B. The contractor shall include 
appropriate patent provisions to achieve the 
intent of this condition in all subcontracts 
involving research, developmental, experi-
mental, or demonstration work. 

15. COPYRIGHTS AND RIGHTS IN DATA 

The contractor agrees that any plans, 
drawings, designs, specifications, computer 
programs (which are substantially paid for 
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted 
with a proposal or grant application or 
which are specified to be delivered under this 
contract or which are developed or produced 
and paid for under this contract (referred to 
in this clause as ‘‘Subject Data’’) are subject 
to the rights in the United States, as set 
forth in subpart D of 40 CFR part 30 and in 
appendix C to 40 CFR part 30, in effect on the 
date of execution of this contract. These 
rights include the right to use, duplicate and 
disclose such Subject Data, in whole or in 
part, in any manner for any purpose whatso-
ever, and to have others do so. For purposes 
of this clause, ‘‘grantee’’ as used in appendix 
C refers to the contractor. If the material is 
copyrightable, the contractor may copyright 
it, as appendix C permits, subject to the 
rights in the Government as set forth in ap-
pendix C, but the owner and the Federal Gov-
ernment reserve a royalty-free, nonexclu-
sive, and irrevocable license to reproduce, 
publish and use such materials, in whole or 
in part, and to authorize others to do so. The 
contractor shall include provisions appro-
priate to achieve the intent of this condition 
in all subcontracts expected to produce copy-
rightable Subject Data. 

16. PROHIBITION AGAINST LISTED VIOLATING 
FACILITIES 

(Applicable only to a contract in excess of 
$100,000 and when otherwise applicable under 40 
CFR part 15.)

(a) The contractor agrees as follows: 
(1) To comply with all the requirements of 

section 114 of the Clean Air Act, as amended 
(42 U.S.C. 1857, et seq., as amended by Pub. L. 
92–604) and section 308 of the Clean Water 
Act (33 U.S.C. 1251, as amended), respec-
tively, which relate to inspection, moni-
toring, entry, reports, and information, as 
well as other requirements specified in sec-
tion 114 and section 308 of the Air Act and 
the Water Act, respectively, and all regula-
tions and guidelines issued thereunder before 
the award of this contract. 

(2) That no portion of the work required by 
this prime contract will be performed in a fa-
cility listed on the Environmental Protec-
tion Agency list of violating facilities on the 
date when this contract was awarded unless 
and until the EPA eliminates the name of 
such facility or facilities from the listing. 
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(3) To use his best efforts to comply with 
clean air and clean water standards at the 
facilities in which the contract is being per-
formed. 

(4) To insert the substance of the provi-
sions of this clause, including this paragraph 
(4), in any nonexempt subcontract. 

(b) The terms used in this clause have the 
following meanings: 

(1) The term Air Act means the Clean Air 
Act, as amended (42 U.S.C. 1857 et seq.). 

(2) The term Water Act means the Clean 
Water Act, as amended (33 U.S.C. 1251 et seq.). 

(3) The term Clean Air Standards means any 
enforceable rules, regulations, guidelines, 
standards, limitations, orders, controls, pro-
hibitions, or other requirements which are 
contained in, issued under, or otherwise 
adopted under the Air Act or Executive 
Order 11738, an applicable implementation 
plan as described in section 110(d) of the Air 
Act (42 U.S.C. 1857c–5(d)), an approved imple-
mentation procedure or plan under section 
111(c) or section 111(d), or an approved imple-
mentation procedure under section 112(d) of 
the Air Act (42 U.S.C. 1857c–7(d)). 

(4) The term Clean Water Standards means 
any enforceable limitation, control, condi-
tion, prohibition, standard, or other require-
ment which is promulgated under the Water 
Act or contained in a permit issued to a dis-
charger by the Environmental Protection 
Agency or by a State under an approved pro-
gram, as authorized by section 402 of the 
Water Act (33 U.S.C. 1342), or by a local gov-
ernment to ensure compliance with 
pretreatment regulations as required by sec-
tion 307 of the Water Act (33 U.S.C. 1317). 

(5) The term Compliance means compliance 
with clean air or water standards. Compli-
ance shall also mean compliance with a 
schedule or plan ordered or approved by a 
court of competent jurisdiction, the 
Envrionmental Protection Agency or an Air 
or Water Pollution Control Agency in ac-
cordance with the requirements of the Air 
Act or Water Act and regulations. 

(6) The term Facility means any building, 
plant, installation, structure, mine, vessel, 
or other floating craft, location, or site of 
operations, owned, leased, or supervised by a 
contractor or subcontractor, to be used in 
the performance of a contract or sub-
contract. Where a location or site of oper-
ations contains or includes more than one 
building, plant, installation, or structure, 
the entire location or site shall be deemed to 
be a facility except where the Director, Of-
fice of Federal Activities, Environmental 
Protection Agency, determines that inde-
pendent facilities are located in one geo-
graphical area. 

17. BUY AMERICAN 

In accordance with section 215 of the Clean 
Water Act, and implementing EPA regula-
tions and guidelines, the contractor agrees 

that preference will be given to domestic 
construction material by the contractor, 
subcontractors, materialmen, and suppliers 
in the performance of this contract. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37596, June 27, 1979; 44 FR 39340, July 5, 
1979]

APPENDIX D TO SUBPART E OF PART 35—
EPA TRANSITION POLICY—EXISTING 
CONSULTING ENGINEERING AGREE-
MENTS 

A. ACCESS TO RECORDS—AUDIT 

1. Access clause. After June 30, 1975, a con-
struction grant for Steps 1, 2 or 3 will not be 
awarded nor will initiation of Step 1 work be 
approved under 40 CFR 35.917(e) or 35.925–
18(a)(3), unless an acceptable records and ac-
cess clause is included in the consulting en-
gineering subagreement. The clause con-
tained in appendix C–1 shall be used on or 
after March 1, 1976. The clause required by 
former PG–53 or approved as an alternate 
thereto may be used for all contracts under 
grants awarded before March 1, 1976. 

2. EPA exercise of right of access to records. 
Under applicable statutory and regulatory 
provisions, EPA has a broad right of access 
to grantees’ consulting engineers’ records 
pertinent to performance of EPA project 
work. The extent to which EPA will exercise 
this right of access will depend upon the na-
ture of the records and upon the type of 
agreement. 

a. In order to determine where EPA shall 
exercise its right of access, engineers’ 
project-related records have been divided 
into three categories: 

(1) Category A: Records that pertain di-
rectly to the professional, technical and 
other services performed, excluding any type 
of financial records of the consulting engi-
neer. 

(2) Category B: Financial records of the 
consulting engineer pertaining to the direct 
costs of professional, technical and other 
services performed, excluding financial 
records pertaining to profit and overhead or 
other indirect costs. 

(3) Category C: Financial records of the 
consulting engineer excluded from category 
B. 

b. In all cases, EPA will exercise its right 
of access to Category A records. Also, where 
there is an indication that fraud, gross 
abuse, or corrupt practices may be involved, 
EPA will exercise its right of access to rec-
ords in all categories. Otherwise, access to 
consulting engineers’ financial records (cat-
egories B and C) will depend principally upon 
the method(s) of compensation stipulated in 
the agreement: 

(1) Agreements based upon a percentage of 
construction cost. Category B and C records 
will not be audited. However, terms of the 
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agreement, including the total amount of 
compensation, will be evaluated for fairness, 
reasonableness, and consistency with histor-
ical and advisory guidelines in general use 
and acceptable locally. These guidelines in-
clude those in ASCE manual 45 or other 
analyses or data which the contracting par-
ties relied on or used in negotiation of the 
agreement. Such evaluation shall also con-
sider comparable contracts for which EPA 
grants have been awarded. 

(2) Agreements based upon salary cost times a 
multiplier including profit. Category B records 
will be audited. Category C records will not 
be audited. However, terms of the agree-
ment, including the total amount of com-
pensation and the multiplier, will be evalu-
ated for fairness and reasonableness and con-
sistency with historical and advisory guide-
lines in general use and acceptable locally. 
These guidelines include those in ASCE man-
ual 45 or other analyses or data which the 
contracting parties relied on or used in nego-
tiation of the agreement. Such evaluation 
shall also consider comparable contracts for 
which EPA grants have been awarded. Items 
of overhead or other indirect costs will only 
be audited to the extent necessary to assure 
that types of costs found both in overhead 
and reimbursable direct costs, if any, are 
properly charged. 

(3) Per diem agreements. Category B records 
will be audited. Category C records will not 
be audited. Audit will be performed to the 
extent necessary to determine that hours 
claimed and classes of personnel used were 
properly supported. The per diem rates will 
be evaluated according to the appropriate 
portions of paragraphs A.2.b. (1) and (2) of 
this appendix. 

(4) Cost plus a fixed fee (profit). All direct 
costs, overhead, and other indirect costs 
claimed will be audited to determine that 
they are reasonable, allowable, and properly 
supported by the consulting engineer’s 
records. The amount of fixed fee will not be 
questioned unless the total compensation ap-
pears unreasonable when evaluated accord-
ing to paragraphs A.2.b. (1) and (2) of this ap-
pendix. 

(5) Fixed price lump sum contracts. Category 
B and C records will not be audited. The con-
tract amount will not be questioned unless 
the total compensation appears unreasonable 
when evaluated in accordance with appro-
priate portions of paragraphs A.2.b. (1) and 
(2) of this appendix. 

c. If an agreement covers both grant-eligi-
ble and ineligible work, access to records 
will be exercised to the extent necessary to 
allocate contract work or costs between 
work grant-eligible for title II construction 
grant assistance and ineligible work or costs. 

d. Under agreements that use two or more 
methods of compensation, each part of the 
agreement will be separately audited accord-

ing to the appropriate paragraph of para-
graph (b)(2) of this section. 

e. Any audited firm and the grantee will be 
afforded opportunity for an audit exit con-
ference and an opportunity to receive and 
comment upon the pertinent portions of each 
draft audit report. The final audit report will 
include the written comments, if any, of the 
audited parties in addition to those of the 
appropriate State and/or Federal agency(ies). 

B. TYPE OF CONTRACT 

1. The percentage-of-construction-cost 
type of contract, and the multiplier con-
tract, where the multiplier includes profit, 
may not be used for step 1 or step 2 work ini-
tiated after June 30, 1975, when the step 1 or 
step 2 grant is awarded after June 30, 1975. (A 
multiplier type of compensation may be used 
only under acceptable types of contracts; see 
40 CFR 35.937–1(d).) 

2. Step 1 and step 2 work performed under 
the percentage-of-construction-cost type of 
contract and the multiplier contract, where 
the multiplier includes profit, will be reim-
bursed and such contracts will not be ques-
tioned where such costs are reimbursed in 
conjunction with a step 3 grant award within 
the scope of step 2 work contracted for prior 
to July 1, 1975. However, the current step 2 
work will not be continued indefinitely for 
multiple, subsequent step 3 projects in order 
to avoid modifying the consultant agree-
ment. 

3. Where step 2 work is initiated after June 
30, 1975, under contracts prohibited by para-
graphs B.1. and B.2. of this appendix, EPA 
approval may not be given nor grant assist-
ance awarded until the contract’s terms of 
compensation have been renegotiated. 

4. Establishing an ‘‘upset’’ figure (an upper 
limit which cannot be exceeded without a 
formal amendment to the agreement) under 
a multiplier contract, where the multiplier 
includes profit, is not acceptable where re-
negotiation of such contracts is required. In 
such renegotiation, the amount of profit 
must be specifically identified. 

5. Total allowable contract costs for grant 
payment for a contract based on a percent-
age-of-construction-cost will be based on the 
following: 

a. Where work for the design step is essen-
tially continuous from start of design to bid-
ding, and bid opening for step 3 construction 
occurs within 1 year after substantial com-
pletion of step 2 design work, the total al-
lowable contract costs for grant payment 
may not exceed an amount based upon the 
low, responsive, responsible bid for construc-
tion. 

b. Where work for the design step is not es-
sentially continuous from start of design to 
bidding, or 1 year or more elapses between 
substantial completion of step 2 design work 
and bid opening for step 3 construction, the 
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total allowable contract costs for grant pay-
ment may not exceed an amount based upon 
the lower of: 

(1) The consulting engineer’s construction 
cost estimate provided at the time of such 
substantial completion plus an escalation of 
this construction cost estimate of up to 5 
percent, but not to exceed the consulting en-
gineer’s total compensation based on the 
low, responsive, responsible bid for construc-
tion, or 

(2) The consulting engineer’s construction 
cost estimate provided at the time of such 
substantial completion plus a consulting en-
gineer’s compensation esclation not to ex-
ceed $50,000, but not to exceed the consulting 
engineer’s total compensation based upon 
the low, responsive, responsible bid for con-
struction. 

c. Where the low, responsive, responsible 
bid for construction would have resulted in a 
higher consulting engineer’s total compensa-
tion than paragraph b. of this clause, pro-
vides, the Regional Administrator may also 
consider a reasonable additional compensa-
tion for updating the plans and specifica-
tions, revising cost estimates, or similar 
services. 

d. The limitations of paragraph B5 apply to 
all grants awarded under subpart E except 
that— 

(1) If the Regional Administrator had made 
final payment on a project before December 
17, 1975, the limitations do not apply; and 

(2) For other projects on which construc-
tion for the building and erection of a treat-
ment works was initiated prior to December 
17, 1975, the limitations do not apply to any 
request for engineering fee increases attrib-
utable to construction contract awards or 
change orders approved by the grantee prior 
to December 17, 1975. 

6. Where renegotiation is required under 
this appendix D, such renegotiation is sub-
ject to 40 CFR 35.937–1, 35.937–6, 35.937–7, 
35.937–9, and 35.937–10. 

C. ANNOUNCEMENT AND SELECTION 

The requirements of 40 CFR 35.937–2 
through 35.937–4 shall not apply to step 1 
work where the step 1 grant was awarded or 
the initiation of step 1 work was approved by 
EPA (under 40 CFR 35.917(e)) before March 1, 
1976, nor to subsequent step 2 and step 3 work 
in accordance with 40 CFR 35.937–2(d), if the 
grantee is satisfied with the qualifications 
and performance of the engineer employed. 

D. REQUIRED CONSULTING ENGINEERING 
PROVISIONS 

Effective March 1, 1976, the subagreement 
clauses required under appendix C–1 must be 
included in the consulting engineering sub-
agreement before grant assistance for step 1, 
2 or 3 will be awarded and before initiation of 

step 1 work will be approved under 40 CFR 
35.917(e) or 35.925–18(a) 3. 

E. ENFORCEMENT 

1. Refusal by a consulting engineer to in-
sert the required access clause, or to allow 
access to its records, or to renegotiate a con-
sulting engineering contract according to 
the foregoing requirements, will render costs 
incurred under such contract unallowable. 
Accordingly, all such costs will be ques-
tioned and disallowed pending compliance 
with this appendix. 

2. Where the Regional Administrator deter-
mines that the time required to comply with 
the access to records and type of contract 
provisions of this appendix will unduly delay 
award of grant assistance, he may award the 
grant assistance conditioned upon compli-
ance with this appendix within a specified 
period of time. In such event, no grant pay-
ments for the affected engineering work may 
be made until such compliance has been ob-
tained.

APPENDIX E TO SUBPART E OF PART 35—
INNOVATIVE AND ALTERNATIVE 
TECHNOLOGY GUIDELINES 

1. Purpose. These guidelines provide the 
criteria for identifying and evaluating inno-
vative and alternative waste water treat-
ment processes and techniques. The Admin-
istrator may publish additional information. 

2. Authority. These guidelines are provided 
under section 304(d)(3) of the Clean Water 
Act. 

3. Applicability. These guidelines apply to: 
a. The analysis of innovative and alter-

native treatment processes and techniques 
under § 35.917–1(d)(8); 

b. Increased grants for eligible treatment 
works under §§ 35.930–5 (b) and (c) and 
35.908(b)(1); 

c. The funding available for innovative and 
alternative processes and techniques under 
§ 35.915–1(b); 

d. The funding available for alternatives to 
conventional treatment works for small 
communities under § 35.915–1(e); 

e. The cost-effectiveness preference given 
innovative and alternative processes and 
techniques in section 7 of appendix A to this 
subpart; 

f. The treatment works that may be given 
higher priority on State project priority lists 
under § 35.915(a)(1)(iii); 

g. Alternative and innovative treatment 
systems in connection with Federal facili-
ties; 

h. Individual systems authorized by 
§ 35.918, as modified in that section to include 
unconventional or innovative sewers; 

i. The access and reports conditions in 
§ 35.935–20. 

4. Alternative processes and techniques. Al-
ternative waste water treatment processes 
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and techniques are proven methods which 
provide for the reclaiming and reuse of 
water, productively recycle waste water con-
stituents or otherwise eliminate the dis-
charge of pollutants, or recover energy. 

a. In the case of processes and techniques 
for the treatment of effluents, these include 
land treatment, aquifer recharge, aqua-
culture, silviculture, and direct reuse for in-
dustrial and other nonpotable purposes, hor-
ticulture and revegetation of disturbed land. 
Total containment ponds and ponds for the 
treatment and storage of waste water prior 
to land application and other processes nec-
essary to provide minimum levels of 
preapplication treatment are considered to 
be part of alternative technology systems for 
the purpose of this section. 

b. For sludges, these include land applica-
tion for horticultural, silvicultural, or agri-
cultural purposes (including supplemental 
processing by means such as composting or 
drying), and revegetation of disturbed lands. 

c. Energy recovery facilities include codis-
posal measures for sludge and refuse which 
produce energy; anaerobic digestion facili-
ties (Provided, That more than 90 percent of 
the methane gas is recovered and used as 
fuel); and equipment which provides for the 
use of digester gas within the treatment 
works. Self-sustaining incineration may also 
be included provided that the energy recov-
ered and productively used is greater than 
the energy consumed to dewater the sludge 
to an autogenous state. 

d. Also included are individual and other 
onsite treatment systems with subsurface or 
other means of effluent disposal and facili-
ties constructed for the specific purpose of 
septage treatment. 

e. The term ‘‘alternative’’ as used in these 
guidelines includes the terms ‘‘unconven-
tional’’ and ‘‘alternative to conventional’’ as 
used in the Act. 

f. The term ‘‘alternative’’ does not include 
collector sewers, interceptors, storm or sani-
tary sewers or the separation thereof; or 
major sewer rehabilitation, except insofar as 
they are alternatives to conventional treat-
ment works for small communities under 
§ 35.915–1(e) or part of individual systems 
under § 35.918. 

5. Innovative processes and techniques. Inno-
vative waste water treatment processes and 
techniques are developed methods which 
have not been fully proven under the cir-
cumstances of their contemplated use and 
which represent a significant advancement 
over the state of the art in terms of meeting 
the national goals of cost reduction, in-
creased energy conservation or recovery, 
greater recycling and conservation of water 
resources (including preventing the mixing 
of pollutants with water), reclamation or 
reuse of effluents and resources (including 
increased productivity of arid lands), im-
proved efficiency and/or reliability, the bene-

ficial use of sludges or effluent constituents, 
better management of toxic materials or in-
creased environmental benefits. For the pur-
pose of these guidelines, innovative waste 
water treatment processes and techniques 
are generally limited to new and improved 
applications of those alternative processes 
and techniques identified in accordance with 
paragraph 4 of these guidelines, including 
both treatment at centralized facilities and 
individual and other onsite treatment. 
Treatment processes based on the conven-
tional concept of treatment (by means of bi-
ological or physical/chemical unit processes) 
and discharge to surface waters shall not be 
considered innovative waste water treatment 
processes and techniques except where it is 
demonstrated that these processes and tech-
niques, as a minimum, meet either the cost-
reduction or energy-reduction criterion de-
scribed in section 6 of these guidelines. 
Treatment and discharge systems include 
primary treatment, suspended-growth or 
fixed-growth biological systems for sec-
ondary or advance waste water treatment, 
physical/chemical treatment, disinfection, 
and sludge processing. The term ‘‘innova-
tive’’ does not include collector sewers, 
interceptors, storm or sanitary sewers or the 
separation of them, or major sewer rehabili-
tation, except insofar as they meet the cri-
teria in paragraph 6 of these guidelines and 
are alternatives to conventional treatment 
works for small communities under § 35.915–
1(e) or part of individual systems under 
§ 35.918. 

6. Criteria for determining innovative proc-
esses and techniques. a. The Regional Admin-
istrator will use the following criteria in de-
termining whether a waste water treatment 
process or technique is innovative. The cri-
teria should be read in the context of para-
graph 5. These criteria do not necessarily 
preclude a determination by the Regional 
Administrator that a treatment system is 
innovative because of local variations in geo-
graphic or climatic conditions which affect 
treatment plant design and operation or be-
cause it achieves significant public benefits 
through the advancement of technology 
which would otherwise not be possible. The 
Regional Administrator should consult with 
EPA headquarters about determinations 
made in other EPA regions on similar proc-
esses and techniques. 

b. New or improved applications of alter-
native waste water treatment processes and 
techniques may be innovative for the pur-
poses of this regulation if they meet one or 
more of the criteria in paragraphs e(1) 
through e(6) of this paragraph. Treatment 
and discharge systems (i.e., systems which 
are not new or improved applications of al-
ternative waste water treatment processes 
and techniques in accordance with paragraph 
4 of these guidelines) must meet the criteria 
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of either paragraph 6e(1) or 6e(2), as a min-
imum, in order to be innovative for the pur-
poses of these guidelines. 

c. These six criteria are essentially the 
same as those used to evaluate any project 
proposed for grant assistance. The principal 
difference is that some newly developed 
processes and techniques may have the po-
tential to provide significant advancements 
in the state of the art with respect to one or 
more of these criteria. Inherent in the con-
cept of advancement of technology is a de-
gree of risk which is necessary to initially 
demonstrate a method on a full, operational 
scale under the circumstances of its con-
templated use. This risk, while recognized to 
be a necessary element in the implementa-
tion of innovative technology, must be mini-
mized by limiting the projects funded to 
those which have been fully developed and 
shown to be feasible through operation on a 
smaller scale. The risk must also be com-
mensurate with the potential benefits (i.e., 
greater potential benefits must be possible 
in the case of innovative technology projects 
where greater risk is involved). 

d. Increased Federal funding under 
§ 35.908(b) may be made only from the reserve 
in § 35.915–1(b). The Regional Administrator 
may fund a number of projects using the 
same type of innovative technology if he de-
sires to encourage certain innovative proc-
esses and techniques because the potential 
benefits are great in comparison to the risks, 
or if operation under differing conditions of 
climatic, geology, etc., is desirable to dem-
onstrate the technology. 

e. The Regional Administrator will use the 
following criteria to determine whether 
waste water treatment processes and tech-
niques are innovative: 

(1) The life cycle cost of the eligible por-
tion of the treatment works excluding con-
ventional sewer lines is at least 15 percent 
less than that for the most cost-effective al-
ternative which does not incorporate innova-
tive waste water treatment processes and 
techniques (i.e., is no more than 85 percent of 
the life cycle cost of the most cost-effective 
noninnovative alternative). 

(2) The net primary energy requirements 
for the operation of the eligible portion of 
the treatment works excluding conventional 
sewer lines are at least 20 percent less than 
the net energy requirements of the least net 
energy alternative which does not incor-
porate innovative waste water treatment 
processes and techniques (i.e., the net energy 
requirements are no more than 80 percent of 
those for the least net energy noninnovative 
alternative). The least net energy non-
innovative alternative must be one of the al-
ternatives selected for analysis under section 
5 of appendix A. 

(3) The operational reliability of the treat-
ment works is improved in terms of de-
creased susceptibility to upsets or inter-

ference, reduced occurrence of inadequately 
treated discharges and decreased levels of 
operator attention and skills required. 

(4) The treatment works provides for bet-
ter management of toxic materials which 
would otherwise result in greater environ-
mental hazards. 

(5) The treatment works results in in-
creased environmental benefits such as 
water conservation, more effective land use, 
improved air quality, improved ground water 
quality, and reduced resource requirements 
for the construction and operation of the 
works. 

(6) The treatment works provide for new or 
improved methods of joint treatment and 
management of municipal and industrial 
wastes that are discharged into municipal 
systems. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37596, June 27, 1979; 44 FR 39340, July 5, 
1979]

Subparts F–G [Reserved]

Subpart H—Cooperative Agree-
ments for Protecting and Re-
storing Publicly Owned Fresh-
water Lakes

AUTHORITY: Sections 314, 501 and 518, Clean 
Water Act (86 Stat. 816, 33 U.S.C. 1251 et seq.).

SOURCE: 45 FR 7792, Feb. 5, 1980, unless oth-
erwise noted.

§ 35.1600 Purpose. 
This subpart supplements the EPA 

general grant regulations and proce-
dures (part 31 of this chapter) and es-
tablishes policies and procedures for 
cooperative agreements to assist 
States and Indian tribes treated as 
States in carrying out approved meth-
ods and procedures for restoration (in-
cluding protection against degrada-
tion) of publicly owned freshwater 
lakes. 

[45 FR 7792, Feb. 5, 1980, as amended at 54 FR 
14359, Apr. 11, 1989]

§ 35.1603 Summary of clean lakes as-
sistance program. 

(a) Under section 314 of the Clean 
Water Act, EPA may provide financial 
assistance to States to implement 
methods and procedures to protect and 
restore publicly owned freshwater 
lakes. Although cooperative agree-
ments may be awarded only to States, 
these regulations allow States, through 
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substate agreements, to delegate some 
or all of the required work to substate 
agencies. 

(b) Only projects that deal with pub-
licly owned freshwater lakes are eligi-
ble for assistance. The State must have 
assigned a priority to restore the lake, 
and the State must certify that the 
lake project is consistent with the 
State Water Quality Management Plan 
(§ 35.1521) developed under the State/
EPA Agreement. The State/EPA Agree-
ment is a mechanism for EPA Regional 
Administrators and States to coordi-
nate a variety of programs under the 
Clean Water Act, the Resource Con-
servation and Recovery Act, the Safe 
Drinking Water Act and other laws ad-
ministered by EPA. 

(c) These regulations provide for 
Phase 1 and 2 cooperative agreements. 
The purpose of a Phase 1 cooperative 
agreement is to allow a State to con-
duct a diagnostic-feasibility study to 
determine a lake’s quality, evaluate 
possible solutions to existing pollution 
problems, and recommend a feasible 
program to restore or preserve the 
quality of the lake. A Phase 2 coopera-
tive agreement is to be used for imple-
menting recommended methods and 
procedures for controlling pollution en-
tering the lake and restoring the lake. 
EPA award of Phase 1 assistance does 
not obligate EPA to award Phase 2 as-
sistance for that project. Additionally, 
a Phase 1 award is not a prerequisite 
for receiving a Phase 2 award. However, 
a Phase 2 application for a proposed 
project that was not evaluated under a 
Phase 1 project shall contain the infor-
mation required by appendix A. 

(d) EPA will evaluate all applications 
in accordance with the application re-
view criteria of § 35.1640–1. The review 
criteria include technical feasibility, 
public benefit, reasonableness of pro-
posed costs, environmental impact, and 
the State’s priority ranking of the lake 
project. 

(e) Before awarding funding assist-
ance, the Regional Administrator shall 
determine that pollution control meas-
ures in the lake watershed authorized 
by section 201, included in an approved 
208 plan, or required by section 402 of 
the Act are completed or are being im-
plemented according to a schedule that 
is included in an approved plan or dis-

charge permit. Clean lakes funds may 
not be used to control the discharge of 
pollutants from a point source where 
the cause of pollution can be alleviated 
through a municipal or industrial per-
mit under section 402 of the Act or 
through the planning and construction 
of wastewater treatment facilities 
under section 201 of the Act.

§ 35.1605 Definitions. 

The terms used in this subpart have 
the meanings defined in sections 502 
and 518(h) of the Act. In addition, the 
following terms shall have the meaning 
set forth below. 

[45 FR 7792, Feb. 5, 1980, as amended at 54 FR 
14359, Apr. 11, 1989]

§ 35.1605–1 The Act. 

The Clean Water Act, as amended (33 
U.S.C. 1251 et seq.).

§ 35.1605–2 Freshwater lake. 

Any inland pond, reservoir, impound-
ment, or other similar body of water 
that has recreational value, that exhib-
its no oceanic and tidal influences, and 
that has a total dissolved solids con-
centration of less than 1 percent.

§ 35.1605–3 Publicly owned freshwater 
lake. 

A freshwater lake that offers public 
access to the lake through publicly 
owned contiguous land so that any per-
son has the same opportunity to enjoy 
nonconsumptive privileges and benefits 
of the lake as any other person. If user 
fees are charged for public use and ac-
cess through State or substate oper-
ated facilities, the fees must be used 
for maintaining the public access and 
recreational facilities of this lake or 
other publicly owned freshwater lakes 
in the State, or for improving the qual-
ity of these lakes.

§ 35.1605–4 Nonpoint source. 

Pollution sources which generally 
are not controlled by establishing ef-
fluent limitations under sections 301, 
302, and 402 of the Act. Nonpoint source 
pollutants are not traceable to a dis-
crete identifiable origin, but generally 
result from land runoff, precipitation, 
drainage, or seepage.
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§ 35.1605–5 Eutrophic lake. 
A lake that exhibits any of the fol-

lowing characteristics: 
(a) Excessive biomass accumulations 

of primary producers; 
(b) Rapid organic and/or inorganic 

sedimentation and shallowing; or 
(c) Seasonal and/or diurnal dissolved 

oxygen deficiencies that may cause ob-
noxious odors, fish kills, or a shift in 
the composition of aquatic fauna to 
less desirable forms.

§ 35.1605–6 Trophic condition. 
A relative description of a lake’s bio-

logical productivity based on the avail-
ability of plant nutrients. The range of 
trophic conditions is characterized by 
the terms of oligotrophic for the least 
biologically productive, to eutrophic 
for the most biologically productive.

§ 35.1605–7 Desalinization. 
Any mechanical procedure or process 

where some or all of the salt is re-
moved from lake water and the fresh-
water portion is returned to the lake.

§ 35.1605–8 Diagnostic-feasibility 
study. 

A two-part study to determine a 
lake’s current condition and to develop 
possible methods for lake restoration 
and protection. 

(a) The diagnostic portion of the 
study includes gathering information 
and data to determine the limnologi-
cal, morphological, demographic, 
socio-economic, and other pertinent 
characteristics of the lake and its wa-
tershed. This information will provide 
recipients an understanding of the 
quality of the lake, specifying the loca-
tion and loading characteristics of sig-
nificant sources polluting the lake. 

(b) The feasibility portion of the 
study includes: 

(1) Analyzing the diagnostic informa-
tion to define methods and procedures 
for controlling the sources of pollution; 

(2) Determining the most energy and 
cost efficient procedures to improve 
the quality of the lake for maximum 
public benefit; 

(3) Developing a technical plan and 
milestone schedule for implementing 
pollution control measures and in-lake 
restoration procedures; and 

(4) If necessary, conducting pilot 
scale evaluations.

§ 35.1605–9 Indian Tribe set forth at 40 
CFR 130.6(d). 

A Tribe meeting the requirements set 
forth at 40 CFR 130.6(d). 

[54 FR 14359, Apr. 11, 1989, as amended at 56 
FR 13817, Mar. 23, 1994]

§ 35.1610 Eligibility. 
EPA shall award cooperative agree-

ments for restoring publicly owned 
freshwater lakes only to the State 
agency designated by the State’s Chief 
Executive. The award will be for 
projects which meet the requirements 
of this subchapter.

§ 35.1613 Distribution of funds. 
(a) For each fiscal year EPA will no-

tify each Regional Administrator of 
the amount of funds targeted for each 
Region through annual clean lakes pro-
gram guidance. To assure an equitable 
distribution of funds the targeted 
amounts will be based on the clean 
lakes program which States identify in 
their State WQM work programs. 

(b) EPA may set aside up to twenty 
percent of the annual appropriations 
for Phase 1 projects.

§ 35.1615 Substate agreements. 
States may make financial assist-

ance available to substate agencies by 
means of a written interagency agree-
ment transferring project funds from 
the State to those agencies. The agree-
ment shall be developed, administered 
and approved in accordance with the 
provisions of 40 CFR 33.240 (Intergov-
ernmental agreements). A State may 
enter into an agreement with a sub-
state agency to perform all or a por-
tion of the work under a clean lakes 
cooperative agreement. Recipients 
shall submit copies of all interagency 
agreements to the Regional Adminis-
trator. If the sum involved exceeds 
$100,000, the agreement shall be ap-
proved by the Regional Administrator 
before funds are released by the State 
to the substate agency. The agreement 
shall incorporate by reference the pro-
visions of this subchapter. The agree-
ment shall specify outputs, milestone 
schedule, and the budget required to 
perform the associated work in the 
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same manner as the cooperative agree-
ment between the State and EPA.

§ 35.1620 Application requirements. 
(a) EPA will process applications in 

accordance with subpart B of part 30 of 
this subchapter. Applicants for assist-
ance under the clean lakes program 
shall submit EPA form 5700–33 (original 
with signature and two copies) to the 
appropriate EPA Regional Office (see 
40 CFR 30.130). 

(b) Before applying for assistance, ap-
plicants should contact the appropriate 
Regional Administrator to determine 
EPA’s current funding capability.

§ 35.1620–1 Types of assistance. 
EPA will provide assistance in two 

phases in the clean lakes program. 
(a) Phase 1—Diagnostic-feasibility stud-

ies. Phase 1 awards of up to $100,000 per 
award (requiring a 30 percent non-Fed-
eral share) are available to support di-
agnostic-feasibility studies (see appen-
dix A). 

(b) Phase 2—Implementation. Phase 2 
awards (requiring a 50 percent non-Fed-
eral share) are available to support the 
implementation of pollution control 
and/or in-lake restoration methods and 
procedures including final engineering 
design. 

(c) Indian Tribes, eligible Indian Tribe. 
In either phase, the Regional Adminis-
trator may increase the 50 and 70 per-
cent maximum Federal share for an el-
igible Indian Tribe based upon applica-
tion and demonstration by the Tribe 
that it does not have adequate funds 
(including Federal funds authorized by 
statute to be used for matching pur-
poses, tribal funds or in-kind contribu-
tions to meet the required match). In 
no case shall the Federal share be 
greater than 90 percent. 

[45 FR 7792, Feb. 5, 1980, as amended at 54 FR 
14359, Apr. 11, 1989; 59 FR 13817, Mar. 23, 1994]

§ 35.1620–2 Contents of applications. 
(a) All applications shall contain a 

written State certification that the 
project is consistent with State Water 
Quality Management work program 
(see § 35.1513 of this subchapter) and the 
State Comprehensive Outdoor Recre-
ation Plan (if completed). Additionally, 
the State shall indicate the priority 

ranking for the particular project (see 
§ 35.1620–5). 

(b) Phase 1 applications shall con-
tain: 

(1) A narrative statement describing 
the specific procedures that will be 
used by the recipient to conduct the di-
agnostic-feasibility study including a 
description of the public participation 
to be involved (see § 25.11 of this chap-
ter); 

(2) A milestone schedule; 
(3) An itemized cost estimate includ-

ing a justification for these costs; 
(4) A written certification from the 

appropriate areawide or State 208 plan-
ning agency that the proposed work 
will not duplicate work completed 
under any 208 planning grant, and that 
the applicant is proposing to use any 
applicable approved 208 planning in the 
clean lakes project design; and 

(5) For each lake being investigated, 
the information under paragraph (5)(i) 
of this paragraph (b) and, when avail-
able, the information under paragraph 
(5)(ii) of this paragraph (b). 

(i) Mandatory information. 
(A) The legal name of the lake, res-

ervoir, or pond. 
(B) The location of the lake within 

the State, including the latitude and 
longitude, in degrees, minutes, and sec-
onds of the approximate center of the 
lake. 

(C) A description of the physical 
characteristics of the lake, including 
its maximum depth (in meters); its 
mean depth (in meters); its surface 
area (in hectares); its volume (in cubic 
meters); the presence or absence of 
stratified conditions; and major hydro-
logic inflows and outflows. 

(D) A summary of available chemical 
and biological data demonstrating the 
past trends and current water quality 
of the lake. 

(E) A description of the type and 
amount of public access to the lake, 
and the public benefits that would be 
derived by implementing pollution con-
trol and lake restoration procedures. 

(F) A description of any recreational 
uses of the lake that are impaired due 
to degraded water quality. Indicate the 
cause of the impairment, such as algae, 
vascular aquatic plants, sediments, or 
other pollutants. 
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(G) A description of the local inter-
ests and fiscal resources committed to 
restoring the lake. 

(H) A description of the proposed 
monitoring program to provide the in-
formation required in appendix A para-
graph (a)(10) of this section. 

(ii) Discretionary information. 
States should submit this information 
when available to assist EPA in review-
ing the application. 

(A) A description of the lake water-
shed in terms of size, land use (list 
each major land use classification as a 
percentage of the whole), and the gen-
eral topography, including major soil 
types. 

(B) An identification of the major 
point source pollution discharges in 
the watershed. If the sources are cur-
rently controlled under the National 
Pollutant Discharge Elimination Sys-
tem (NPDES), include the permit num-
bers. 

(C) An estimate of the percent con-
tribution of total nutrient and sedi-
ment loading to the lake by the identi-
fied point sources. 

(D) An indication of the major 
nonpoint sources in the watershed. If 
the sources are being controlled de-
scribe the control practice(s), including 
best land management practices. 

(E) An indication of the lake restora-
tion measures anticipated, including 
watershed management, and a projec-
tion of the net improvement in water 
quality. 

(F) A statement of known or antici-
pated adverse environmental impacts 
resulting from lake restoration. 

(c) Phase 2 applications shall include: 
(1) The information specified in ap-

pendix A in a diagnostic/feasibility 
study or its equivalent; 

(2) Certification by the appropriate 
areawide or State 208 planning agencies 
that the proposed Phase 2 lake restora-
tion proposal is consistent with any ap-
proved 208 planning; and 

(3) Copies of all issued permits or per-
mit applications (including a summary 
of the status of applications) that are 
required for the discharge of dredged or 
fill material under section 404 of the 
Act.

§ 35.1620–3 Environmental evaluation. 

Phase 2 applicants shall submit an 
evaluation of the environmental im-
pacts of the proposed project in accord-
ance with the requirements in appendix 
A of this regulation.

§ 35.1620–4 Public participation. 

(a) General. (1) In accordance with 
this part and part 25 of this chapter, 
the applicant shall provide for, encour-
age, and assist public participation in 
developing a proposed lake restoration 
project. 

(2) Public consultation may be co-
ordinated with related activities to en-
hance the economy, the effectiveness, 
and the timeliness of the effort, or to 
enhance the clarity of the issue. This 
procedure shall not discourage the 
widest possible participation by the 
public. 

(b) Phase 1. (1) Phase 1 recipients 
shall solicit public comment in devel-
oping, evaluating, and selecting alter-
natives; in assessing potential adverse 
environmental impacts; and in identi-
fying measures to mitigate any adverse 
impacts that were identified. The re-
cipient shall provide information rel-
evant to these decisions, in fact sheet 
or summary form, and distribute them 
to the public at least 30 days before se-
lecting a proposed method of lake res-
toration. Recipients shall hold a formal 
or informal meeting with the public 
after all pertinent information is dis-
tributed, but before a lake restoration 
method is selected. If there is signifi-
cant public interest in the cooperative 
agreement activity, an advisory group 
to study the process shall be formed in 
accordance with the requirements of 
§ 25.3(d)(4) of this chapter. 

(2) A formal public hearing shall be 
held if the Phase 1 recipient selects a 
lake restoration method that involves 
major construction, dredging, or sig-
nificant modifications to the environ-
ment, or if the recipient or the Re-
gional Administrator determines that 
a hearing would be beneficial. 

(c) Phase 2. (1) A summary of the re-
cipient’s response to all public com-
ments, along with copies of any writ-
ten comments, shall be prepared and 
submitted to EPA with a Phase 2 appli-
cation. 
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(2) Where a proposed project has not 
been studied under a Phase 1 coopera-
tive agreement, the applicant for Phase 
2 assistance shall provide an oppor-
tunity for public consultation with 
adequate and timely notices before 
submitting an application to EPA. The 
public shall be given the opportunity 
to discuss the proposed project, the al-
ternatives, and any potentially adverse 
environmental impacts. A public hear-
ing shall be held where the proposed 
project involves major construction, 
dredging or other significant modifica-
tion of the environment. The applicant 
shall provide a summary of his re-
sponses to all public comments and 
submit the summary, along with copies 
of any written comments, with the ap-
plication.

§ 35.1620–5 State work programs and 
lake priority lists. 

(a)(1) A State shall submit to the Re-
gional Administrator as part of its an-
nual work program (§ 35.1513 of this 
subchapter) a description of the activi-
ties it will conduct during the Federal 
fiscal year to classify its lakes accord-
ing to trophic condition (§ 35.1630) and 
to set priorities for implementing 
clean lakes projects within the State. 
The work plan must list in priority 
order the cooperative agreement appli-
cations that will be submitted by the 
State for Phase 1 and Phase 2 projects 
during the upcoming fiscal year, along 
with the rationale used to establish 
project priorities. Each State must 
also list the cooperative agreement ap-
plications, with necessary funding, 
which it expects to submit in the fol-
lowing fiscal year. This information 
will assist EPA in targeting resources 
under § 35.1613. 

(2) A State may petition the Regional 
Administrator by letter to modify the 
EPA approved priority list established 
under paragraph (a)(1) of this section. 
This may be done at any time if the 
State believes there is sufficient jus-
tification to alter the priority list con-
tained in its annual work program, 
e.g., if a community with a lower pri-
ority project has sufficient resources 
available to provide the required 
matching funding while a higher pri-
ority project does not, or if new data 
indicates that a lower priority lake 

will have greater public benefit than a 
higher priority lake. 

(b) Clean lakes restoration priorities 
should be consistent with the State-
wide water quality management strat-
egy (see § 35.1511–2 of this subchapter). 
In establishing priorities on particular 
lake restoration projects, States 
should use as criteria the application 
review criteria (§ 35.1640–1) that EPA 
will use in preparing funding rec-
ommendations for specific projects. If a 
State chooses to use different criteria, 
the State should indicate this to the 
Regional Administrator as part of the 
annual work program.

§ 35.1620–6 Intergovernmental review. 
EPA will not award funds under this 

subpart without review and consulta-
tion in accordance with the require-
ments of Executive Order 12372, as im-
plemented in 40 CFR part 29 of this 
chapter. 

[48 FR 29302, June 24, 1983]

§ 35.1630 State lake classification sur-
veys. 

States that wish to participate in the 
clean lakes program shall establish and 
submit to EPA by January 1, 1982, a 
classification, according to trophic 
condition, of their publicly owned 
freshwater lakes that are in need of 
restoration or protection. After Decem-
ber 31, 1981, States that have not com-
plied with this requirement will not be 
eligible for Federal financial assistance 
under this subpart until they complete 
their survey.

§ 35.1640 Application review and eval-
uation. 

EPA will review applications as they 
are received. EPA may request outside 
review by appropriate experts to assist 
with technical evaluation. Funding de-
cisions will be based on the merit of 
each application in accordance with 
the application review criteria under 
§ 35.1640–1. EPA will consider Phase 1 
applications separately from Phase 2 
applications.

§ 35.1640–1 Application review criteria. 
(a) When evaluating applications, 

EPA will consider information supplied 
by the applicant which address the fol-
lowing criteria: 
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(1) The technical feasibility of the 
project, and where appropriate, the es-
timated improvement in lake water 
quality. 

(2) The anticipated positive changes 
that the project would produce in the 
overall lake ecosystem, including the 
watershed, such as the net reduction in 
sediment, nutrient, and other pollutant 
loadings. 

(3) The estimated improvement in 
fish and wildlife habitat and associated 
beneficial effects on specific fish popu-
lations of sport and commercial spe-
cies. 

(4) The extent of anticipated benefits 
to the public. EPA will consider such 
factors as 

(i) The degree, nature and sufficiency 
of public access to the lake; 

(ii) The size and economic structure 
of the population residing near the 
lake which would use the improved 
lake for recreational and other pur-
poses; 

(iii) The amount and kind of public 
transportation available for transport 
of the public to and from the public ac-
cess points; 

(iv) Whether other relatively clean 
publicly owned freshwater lakes within 
80 kilometer radius already adequately 
serve the population; and 

(v) Whether the restoration would 
benefit primarily the owners of private 
land adjacent to the lake. 

(5) The degree to which the project 
considers the ‘‘open space’’ policies 
contained in sections 201(f), 201(g), and 
208(b)(2)(A) of the Act. 

(6) The reasonableness of the pro-
posed costs relative to the proposed 
work, the likelihood that the project 
will succeed, and the potential public 
benefits. 

(7) The means for controlling adverse 
environmental impacts which would re-
sult from the proposed restoration of 
the lake. EPA will give specific atten-
tion to the environmental concerns 
listed in section (c) of appendix A. 

(8) The State priority ranking for a 
particular project. 

(9) The State’s operation and mainte-
nance program to ensure that the pol-
lution control measures and/or in-lake 
restorative techniques supported under 
the project will be continued after the 
project is completed. 

(b) For Phase 1 applications, the re-
view criteria presented in paragraph (a) 
of this section will be modified in rela-
tion to the smaller amount of technical 
information and analysis that is avail-
able in the application. Specifically, 
under criterion (a)(1), EPA will con-
sider a technical assessment of the pro-
posed project approach to meet the re-
quirements stated in appendix A to 
this regulation. Under criterion (a)(4), 
EPA will consider the degree of public 
access to the lake and the public ben-
efit. Under criterion (a)(7), EPA will 
consider known or anticipated adverse 
environmental impacts identified in 
the application or that EPA can pre-
sume will occur. Criterion (a)(9) will 
not be considered.

§ 35.1650 Award. 
(a) Under 40 CFR 30.345, generally 90 

days after EPA has received a complete 
application, the application will either 
be: (1) Approved for funding in an 
amount determined to be appropriate 
for the project; (2) returned to the ap-
plicant due to lack of funding; or (3) 
disapproved. The applicant shall be 
promptly notified in writing by the 
EPA Regional Administrator of any 
funding decisions. 

(b) Applications that are disapproved 
can be submitted as new applications 
to EPA if the State resolves the issues 
identified during EPA review.

§ 35.1650–1 Project period. 
(a) The project period for Phase 1 

projects shall not exceed three years. 
(b) The project period for Phase 2 

projects shall not exceed four years. 
Implementation of complex projects 
and projects incorporating major con-
struction may have longer project peri-
ods if approved by the Regional Admin-
istrator.

§ 35.1650–2 Limitations on awards. 
(a) Before awarding assistance, the 

Regional Administrator shall deter-
mine that: 

(1) The applicant has met all of the 
applicable requirements of § 35.1620 and 
§ 35.1630; and 

(2) State programs under section 314 
of the Act are part of a State/EPA 
Agreement which shall be completed 
before the project is awarded. 
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(b) Before awarding Phase 2 projects, 
the Regional Administrator shall fur-
ther determine that: 

(1) When a Phase 1 project was 
awarded, the final report prepared 
under Phase 1 is used by the applicant 
to apply for Phase 2 assistance. The 
lake restoration plan selected under 
the Phase 1 project must be imple-
mented under a Phase 2 cooperative 
agreement. 

(2) Pollution control measures in the 
lake watershed authorized by section 
201, included in an approved 208 plan, or 
required by section 402 of the Act have 
been completed or are being imple-
mented according to a schedule that is 
included in an approved plan or dis-
charge permit. 

(3) The project does not include costs 
for controlling point source discharges 
of pollutants where those sources can 
be alleviated by permits issued under 
section 402 of the Act, or by the plan-
ning and construction of wastewater 
treatment facilities under section 201 
of the Act. 

(4) The State has appropriately con-
sidered the ‘‘open space’’ policy pre-
sented in sections 201(f), 201(g)(6), and 
208(b)(2)(A) of the Act in any waste-
water management activities being im-
plemented by them in the lake water-
shed. 

(5)(i) The project does not include 
costs for harvesting aquatic vegeta-
tion, or for chemical treatment to al-
leviate temporarily the symptoms of 
eutrophication, or for operating and 
maintaining lake aeration devices, or 
for providing similar palliative meth-
ods and procedures, unless these proce-
dures are the most energy efficient or 
cost effective lake restorative method. 

(ii) Palliative approaches can be sup-
ported only where pollution in the lake 
watershed has been controlled to the 
greatest practicable extent, and where 
such methods and procedures are a nec-
essary part of a project during the 
project period. EPA will determine the 
eligibility of such a project, based on 
the applicant’s justification for the 
proposed restoration, the estimated 
time period for improved lake water 
quality, and public benefits associated 
with the restoration. 

(6) The project does not include costs 
for desalinization procedures for natu-
rally saline lakes. 

(7) The project does not include costs 
for purchasing or long term leasing of 
land used solely to provide public ac-
cess to a lake. 

(8) The project does not include costs 
resulting from litigation against the 
recipient by EPA. 

(9) The project does not include costs 
for measures to mitigate adverse envi-
ronmental impacts that are not identi-
fied in the approved project scope of 
work. (EPA may allow additional costs 
for mitigation after it has reevaluated 
the cost-effectiveness of the selected 
alternative and has approved a request 
for an increase from the recipient.)

§ 35.1650–3 Conditions on award. 
(a) All awards. (1) All assistance 

awarded under the Clean Lakes pro-
gram is subject to the EPA General 
Grant conditions (subpart C and appen-
dix A of part 30 of this chapter). 

(2) For each clean lakes project the 
State agrees to pay or arrange the pay-
ment of the non-Federal share of the 
project costs. 

(b) Phase 1. Phase 1 projects are sub-
ject to the following conditions: 

(1) The recipient must receive EPA 
project officer approval on any changes 
to satisfy the requirements of para-
graph (a)(10) of appendix A before un-
dertaking any other work under the 
grant. 

(2)(i) Before selecting the best alter-
native for controlling pollution and 
improving the lake, as required in 
paragraph (b)(1) of appendix A of this 
regulation, and before undertaking any 
other work stated under paragraph (b) 
of appendix A, the recipient shall sub-
mit an interim report to the project of-
ficer. The interim report must include 
a discussion of the various available al-
ternatives and a technical justification 
for the alternative that the recipient 
will probably choose. The report must 
include a summary of the public in-
volvement and the comments that oc-
curred during the development of the 
alternatives. 

(ii) The recipient must obtain EPA 
project officer approval of the selected 
alternative before conducting addi-
tional work under the project. 
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(c) Phase 2. Phase 2 projects are sub-
ject to the following conditions: 

(1)(i) The State shall monitor the 
project to provide data necessary to 
evaluate the efficiency of the project 
as jointly agreed to and approved by 
the EPA project officer. The moni-
toring program described in paragraph 
(b)(3) of appendix A of this regulation 
as well as any specific measurements 
that would be necessary to assess spe-
cific aspects of the project, must be 
considered during the development of a 
monitoring program and schedule. The 
project recipient shall receive the ap-
proval of the EPA project officer for a 
monitoring program and schedule to 
satisfy the requirements of appendix A 
paragraph (b)(3) before undertaking 
any other work under the project. 

(ii) Phase 2 projects shall be mon-
itored for at least one year after con-
struction or pollution control practices 
are completed. 

(2) The State shall manage and main-
tain the project so that all pollution 
control measures supported under the 
project will be continued during the 
project period at the same level of effi-
ciency as when they were implemented. 
The State will provide reports regard-
ing project maintenance as required in 
the cooperative agreement. 

(3) The State shall upgrade its water 
quality standards to reflect a higher 
water quality use classification if the 
higher water quality use was achieved 
as a result of the project (see 40 CFR 
35.1550(c)(2)). 

(4) If an approved project allows pur-
chases of equipment for lake mainte-
nance, such as weed harvesters, aer-
ation equipment, and laboratory equip-
ment, the State shall maintain and op-
erate the equipment according to an 
approved lake maintenance plan for a 
period specified in the cooperative 
agreement. In no case shall that period 
be for less than the time it takes to 
completely amortize the equipment. 

(5) If primary adverse environmental 
impacts result from implementing ap-
proved lake restoration or protection 
procedures, the State shall include 
measures to mitigate these adverse im-
pacts at part of the work under the 
project. 

(6) If adverse impacts could result to 
unrecorded archeological sites, the 

State shall stop work or modify work 
plans to protect these sites in accord-
ance with the National Historic Preser-
vation Act. (EPA may allow additional 
costs for ensuring proper protection of 
unrecorded archeological sites in the 
project area after reevaluating the cost 
effectiveness of the procedures and ap-
proving a request for a cost increase 
from the recipient.) 

(7) If a project involves construction 
or dredging that requires a section 404 
permit for the discharge of dredged or 
fill material, the recipient shall obtain 
the necessary section 404 permits be-
fore performing any dredge or fill 
work.

§ 35.1650–4 Payment. 

(a) Under § 30.615 of this chapter, EPA 
generally will make payments through 
letter of credit. However, the Regional 
Administrator may place any recipient 
on advance payment or on cost reim-
bursement, as necessary. 

(b) Phase 2 projects involving con-
struction of facilities or dredging and 
filling activities shall be paid by reim-
bursement.

§ 35.1650–5 Allowable costs. 

(a) The State will be paid under 
§ 35.1650–4 for the Federal share of all 
necessary costs within the scope of the 
approved project and determined to be 
allowable under 40 CFR 30.705, the pro-
visions of this subpart, and the cooper-
ative agreement. 

(b) Costs for restoring lakes used 
solely for drinking water supplies are 
not allowable under the Clean Lakes 
Program.

§ 35.1650–6 Reports. 

(a) States with Phase 1 projects shall 
submit semi-annual progress reports 
(original and one copy) to the EPA 
project officer within 30 days after the 
end of every other standard quarter. 
Standard quarters end on March 31, 
June 30, September 30, and December 
31. These reports shall include the fol-
lowing: 

(1) Work progress relative to the 
milestone schedule, and difficulties en-
countered during the previous six 
months. 
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(2) A brief discussion of the project 
findings appropriate to the work con-
ducted during the previous six months. 

(3) A report of expenditures in the 
past six months and those anticipated 
in the next six months. 

(b) Phase 2. States with Phase 2 
projects shall submit progress reports 
(original and one copy) according to 
the schedule established in the cooper-
ative agreement. The frequency of 
Phase 2 project progress reports shall 
be determined by the size and com-
plexity of the project, and shall be re-
quired no more frequently than quar-
terly. The Phase 2 progress report shall 
contain all of the information required 
for Phase 1 progress reports indicated 
in paragraph (a) of this section. This 
report also must include water quality 
monitoring data and a discussion of the 
changes in water quality which appear 
to have resulted from the lake restora-
tion activities implemented during the 
reporting period. 

(c) Final Report. States shall prepare 
a final report for all grants in accord-
ance with § 30.635–2 of this subchapter. 
Phase 1 reports shall be organized ac-
cording to the outline of information 
requirements stated in appendix A. All 
water quality data obtained under the 
grant shall be submitted in the final 
report. Phase 2 reports shall conform 
to the format presented in the EPA 
manual on ‘‘Scientific and Technical 
Publications,’’ May 14, 1974, as revised 
or updated. The States shall submit 
the report within 90 days after the 
project is completed. 

(d) Financial Status Report. Within 90 
days after the end of each budget pe-
riod, the grantee shall submit to the 
Regional Administrator an annual re-
port of all expenditures (Federal and 
non–Federal) which accrued during the 
budget period. Beginning in the second 
quarter of any succeeding budget pe-
riod, payments may be withheld under 
§ 30.615–3 of this chapter until this re-
port is received.

APPENDIX A TO SUBPART H OF PART 35—
REQUIREMENTS FOR DIAGNOSTIC-
FEASIBILITY STUDIES AND ENVIRON-
MENTAL EVALUATIONS 

Phase 1 clean lakes projects shall include 
in their scope of work at least the following 
requirements, preferably in the order pre-

sented and under appropriate subheadings. 
The information required by paragraph 
(a)(10) and the monitoring procedures stated 
in paragraph (b)(3) of this appendix may be 
modified to conform to specific project re-
quirements to reduce project costs without 
jeopardizing adequacy of technical informa-
tion or the integrity of the project. All modi-
fications must be approved by the EPA 
project officer as specified in §§ 35.1650–3(b)(1) 
and 35.1650–3(c)(1). 

(a) A diagnostic study consisting of: 
(1) An identification of the lake to be re-

stored or studied, including the name, the 
State in which it is located, the location 
within the State, the general hydrologic re-
lationship to associated upstream and down-
stream waters and the approved State water 
quality standards for the lake. 

(2) A geological description of the drainage 
basin including soil types and soil loss to 
stream courses that are tributary to the 
lake. 

(3) A description of the public access to the 
lake including the amount and type of public 
transportation to the access points. 

(4) A description of the size and economic 
structure of the population residing near the 
lake which would use the improved lake for 
recreation and other purposes. 

(5) A summary of historical lake uses, in-
cluding recreational uses up to the present 
time, and how these uses may have changed 
because of water quality degradation. 

(6) An explanation, if a particular segment 
of the lake user population is or will be more 
adversely impacted by lake degradation. 

(7) A statement regarding the water use of 
the lake compared to other lakes within a 80 
kilometer radius. 

(8) An itemized inventory of known point 
source pollution discharges affecting or 
which have affected lake water quality over 
the past 5 years, and the abatement actions 
for these discharges that have been taken, or 
are in progress. If corrective action for the 
pollution sources is contemplated in the fu-
ture, the time period should be specified. 

(9) A description of the land uses in the 
lake watershed, listing each land use classi-
fication as a percentage of the whole and dis-
cussing the amount of nonpoint pollutant 
loading produced by each category. 

(10) A discussion and analysis of historical 
baseline limnological data and one year of 
current limnological data. The monitoring 
schedule presented in paragraph (b)(3) of ap-
pendix A must be followed in obtaining the 
one year of current limnological data. This 
presentation shall include the present troph-
ic condition of the lake as well as its surface 
area (hectares), maximum depth (meters), 
average depth (meters), hydraulic residence 
time, the area of the watershed draining to 
the lake (hectares), and the physical, chem-
ical, and biological quality of the lake and 
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important lake tributary waters. Bathy-
metric maps should be provided. If dredging 
is expected to be included in the restoration 
activities, representative bottom sediment 
core samples shall be collected and analyzed 
using methods approved by the EPA project 
officer for phosphorus, nitrogen, heavy met-
als, other chemicals appropriate to State 
water quality standards, and persistent syn-
thetic organic chemicals where appropriate. 
Further, the elutriate must be subjected to 
test procedures developed by the U.S. Army 
Corps of Engineers and analyzed for the same 
constituents. An assessment of the phos-
phorus (and nitrogen when it is the limiting 
lake nutrient) inflows and outflows associ-
ated with the lake and a hydraulic budget in-
cluding ground water flow must be included. 
Vertical temperature and dissolved oxygen 
data must be included for the lake to deter-
mine if the hypolimnion becomes anaerobic 
and, if so, for how long and over what extent 
of the bottom. Total and soluble reactive 
phosphorus (P); and nitrite, nitrate, ammo-
nia and organic nitrogen (N) concentrations 
must be determined for the lake. Chlorophyll 
a values should be measured for the upper 
mixing zone. Representative alkalinities 
should be determined. Algal assay bottle test 
data or total N to total P ratios should be 
used to define the growth limiting nutrient. 
The extent of algal blooms, and the predomi-
nant algal genera must be discussed. Algal 
biomass should be determined through algal 
genera identification, cell density counts 
(numbers of cells per milliliter) and con-
verted to cell volume based on factors de-
rived from direct measurements; and re-
ported in biomass of each major genus iden-
tified. Secchi disk depth and suspended sol-
ids should be measured and reported. The 
portion of the shoreline and bottom that is 
impacted by vascular plants (submersed, 
floating, or emersed higher aquatic vegeta-
tion) must be estimated, specifically the 
lake surface area between 0 and the 10 meter 
depth contour or twice the Secchi disk trans-
parency depth, whichever is less, and that es-
timate should include an identification of 
the predominant species. Where a lake is 
subject to significant public contact use or is 
fished for consumptive purposes, monitoring 
for public health reasons should be part of 
the monitoring program. Standard bacterio-
logical analyses and fish flesh analyses for 
organic and heavy metal contamination 
should be included. 

(11) An identification and discussion of the 
biological resources in the lake, such as fish 
population, and a discussion of the major 
known ecological relationships. 

(b) A feasibility study consisting of: 
(1) An identification and discussion of the 

alternatives considered for pollution control 
or lake restoration and an identification and 
justification of the selected alternative. This 
should include a discussion of expected water 

quality improvement, technical feasibility, 
and estimated costs of each alternative. The 
discussion of each feasible alternative and 
the selected lake restoration procedure must 
include detailed descriptions specifying ex-
actly what activities would be undertaken 
under each, showing how and where these 
procedures would be implemented, illus-
trating the engineering specifications that 
would be followed including preliminary en-
gineering drawings to show in detail the con-
struction aspects of the project, and pre-
senting a quantitative analysis of the pollu-
tion control effectiveness and the lake water 
quality improvement that is anticipated. 

(2) A discussion of the particular benefits 
expected to result from implementing the 
project, including new public water uses that 
may result from the enhanced water quality. 

(3) A Phase 2 monitoring program indi-
cating the water quality sampling schedule. 
A limited monitoring program must be 
maintained during project implementation, 
particularly during construction phases or 
in-lake treatment, to provide sufficient data 
that will allow the State and the EPA 
project officer to redirect the project if nec-
essary, to ensure desired objectives are 
achieved. During pre-project, implementa-
tion, and post-project monitoring activities, 
a single in-lake site should be sampled 
monthly during the months of September 
through April and biweekly during May 
through August. This site must be located in 
an area that best represents the limnological 
properties of the lake, preferably the deepest 
point in the lake. Additional sampling sites 
may be warranted in cases where lake basin 
morphometry creates distinctly different hy-
drologic and limnologic sub-basins; or where 
major lake tributaries adversely affect lake 
water quality. The sampling schedule may be 
shifted according to seasonal differences at 
various latitudes. The biweekly samples 
must be scheduled to coincide with the pe-
riod of elevated biological activity. If pos-
sible, a set of samples should be collected 
immediately following spring turnover of the 
lake. Samples must be collected between 0800 
and 1600 hours of each sampling day unless 
diel studies are part of the monitoring pro-
gram. Samples must be collected between 
one-half meter below the surface and one-
half meter off the bottom, and must be col-
lected at intervals of every one and one-half 
meters, or at six equal depth intervals, 
whichever number of samples is less. Collec-
tion and analyses of all samples must be con-
ducted according to EPA approved methods. 
All of the samples collected must be ana-
lyzed for total and soluble reactive phos-
phorus; nitrite, nitrate, ammonia, and or-
ganic nitrogen; pH; temperature; and dis-
solved oxygen. Representative alkalinities 
should be determined. Samples collected in 
the upper mixing zone must be analyzed for 
chlorophyll a. Algal biomass in the upper 
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mixing zone should be determined through 
algal genera identification, cell density 
counts (number of cells per milliliter) and 
converted to cell volume based on factors de-
rived from direct measurements; and re-
ported in terms of biomass of each major 
genera identified. Secchi disk depth and sus-
pended solids must be measured at each sam-
pling period. The surface area of the lake 
covered by macrophytes between 0 and the 10 
meter depth contour or twice the Secchi disk 
transparency depth, whichever is less, must 
be reported. The monitoring program for 
each clean lakes project must include all the 
required information mentioned above, in 
addition to any specific measurements that 
are found to be necessary to assess certain 
aspects of the project. Based on the informa-
tion supplied by the Phase 2 project appli-
cant and the technical evaluation of the pro-
posal, a detailed monitoring program for 
Phase 2 will be established for each approved 
project and will be a condition of the cooper-
ative agreement. Phase 2 projects will be 
monitored for at least one year after con-
struction or pollution control practices are 
completed to evaluate project effectiveness. 

(4) A proposed milestone work schedule for 
completing the project with a proposed budg-
et and a payment schedule that is related to 
the milestone. 

(5) A detailed description of how non-Fed-
eral funds will be obtained for the proposed 
project. 

(6) A description of the relationship of the 
proposed project to pollution control pro-
grams such as the section 201 construction 
grants program, the section 208 areawide 
wastewater management program, the De-
partment of Agriculture Soil Conservation 
Service and Agriculture Stabilization and 
Conservation Service programs, the Depart-
ment of Housing and Urban Development 
block grant program, the Department of In-
terior Heritage Conservation and Recreation 
Service programs and any other local, State, 
regional and Federal programs that may be 
related to the proposed project. Copies of any 
pertinent correspondence, contracts, grant 
applications and permits associated with 
these programs should be provided to the 
EPA project officer. 

(7) A summary of public participation in 
developing and assessing the proposed 
project which is in compliance with part 25 
of this chapter. The summary shall describe 
the matters brought before the public, the 
measures taken by the reporting agency to 
meet its responsibilities under part 25 and 
related provisions elsewhere in this chapter, 
the public response, and the agency’s re-
sponse to significant comments. Section 25.8 
responsiveness summaries may be used to 
meet appropriate portions of these require-
ments to avoid duplication. 

(8) A description of the operation and 
maintenance plan that the State will follow, 

including the time frame over which this 
plan will be operated, to ensure that the pol-
lution controls implemented during the 
project are continued after the project is 
completed. 

(9) Copies of all permits or pending permit 
applications (including the status of such ap-
plications) necessary to satisfy the require-
ments of section 404 of the Act. If the ap-
proved project includes dredging activities 
or other activities requiring permits, the 
State must obtain from the U.S. Army Corps 
of Engineers or other agencies the permits 
required for the discharge of dredged or fill 
material under section 404 of the Act or 
other Federal, State or local requirements. 
Should additional information be required to 
obtain these permits, the State shall provide 
it. Copies of section 404 permit applications 
and any associated correspondence must be 
provide to the EPA project officer at the 
time they are submitted to the U.S. Army 
Corps of Engineers. After reviewing the 404 
permit application, the project officer may 
provide recommendations for appropriate 
controls and treatment of supernatant de-
rived from dredged material disposal sites to 
ensure the maximum effectiveness of lake 
restoration procedures. 

(c) States shall complete and submit an en-
vironmental evaluation which considers the 
questions listed below. In many cases the 
questions cannot be satisfactorily answered 
with a mere ‘‘Yes’’ or ‘‘No’’. States are en-
couraged to address other considerations 
which they believe apply to their project. 

(1) Will the proposed project displace any 
people? 

(2) Will the proposed project deface exist-
ing residences or residential areas? What 
mitigative actions such as landscaping, 
screening, or buffer zones have been consid-
ered? Are they included? 

(3) Will the proposed project be likely to 
lead to a change in established land use pat-
terns, such as increased development pres-
sure near the lake? To what extent and how 
will this change be controlled through land 
use planning, zoning, or through other meth-
ods? 

(4) Will the proposed project adversly af-
fect a significant amount of prime agricul-
tural land or agricultural operations on such 
land? 

(5) Will the proposed project result in a sig-
nificant adverse effect on parkland, other 
public land, or lands of recognized scenic 
value? 

(6) Has the State Historical Society or 
State Historical Preservation Officer been 
contacted? Has he responded, and if so, what 
was the nature of that response? Will the 
proposed project result in a significant ad-
versely effect on lands or structures of his-
toric, architectural, archaeological or cul-
tural value? 
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(7) Will the proposed project lead to a sig-
nificant long-range increase in energy de-
mands? 

(8) Will the proposed project result in sig-
nificant and long range adverse changes in 
ambient air quality or noise levels? Short 
term? 

(9) If the proposed project involves the use 
of in-lake chemical treatment, what long 
and short term adverse effects can be ex-
pected from that treatment? How will the 
project recipient mitigate these effects? 

(10) Does the proposal contain all the infor-
mation that EPA requires in order to deter-
mine whether the project complies with Ex-
ecutive Order 11988 on floodplains? Is the 
proposed project located in a floodplain? If 
so, will the project involve construction of 
structures in the floodplain? What steps will 
be taken to reduce the possible effects of 
flood damage to the project? 

(11) If the project involves physically modi-
fying the lake shore or its bed or its water-
shed, by dredging, for example, what steps 
will be taken to minimize any immediate 
and long term adverse effects of such activi-
ties? When dredging is employed, where will 
the dredged material be deposited, what can 
be expected and what measures will the re-
cipient employ to minimize any significant 
adverse impacts from its deposition? 

(12) Does the project proposal contain all 
information that EPA requires in order to 
determine whether the project complies with 
Executive Order 11990 on wetlands? Will the 
proposed project have a significant adverse 
effect on fish and wildlife, or on wetlands or 
any other wildife habitat, especially those of 
endangered species? How significant is this 
impact in relation to the local or regional 
critical habitat needs? Have actions to miti-
gate habitat destruction been incorporated 
into the project? Has the recipient properly 
consulted with appropriate State and Fed-
eral fish, game and wildlife agencies and 
with the U.S. Fish and Wildlife Service? 
What were their replies? 

(13) Describe any feasible alternatives to 
the proposed project in terms of environ-
mental impacts, commitment of resources, 
public interest and costs and why they were 
not proposed. 

(14) Describe other measures not discussed 
previously that are necessary to mitigate ad-
verse environmental impacts resulting from 
the implementation of the proposed project.

Subpart I—Grants for Construction 
of Treatment Works

AUTHORITY: Secs. 101(e), 109(b), 201 through 
205, 207, 208(d), 210 through 212, 215 through 
219, 304(d)(3), 313, 501, 502, 511 and 516(b) of the 
Clean Water Act, as amended, 33 U.S.C. 1251 
et seq.

SOURCE: 49 FR 6234, Feb. 17, 1984, unless 
otherwise noted.

§ 35.2000 Purpose and policy. 

(a) The primary purpose of Federal 
grant assistance available under this 
subpart is to assist municipalities in 
meeting enforceable requirements of 
the Clean Water Act, particularly, ap-
plicable National Pollutant Discharge 
Elimination System (NPDES) permit 
requirements. 

(b) This subpart supplements EPA’s 
Uniform Relocation and Real Property 
Acquisition Policies Act regulation 
(part 4 of this chapter), its National 
Environmental Policy Act (NEPA) reg-
ulation (part 6 of this chapter), its pub-
lic participation regulation (part 25 of 
this chapter), its intergovernmental re-
view regulation (part 29 of this chap-
ter), its general grant regulation (part 
30 of this chapter), its debarment regu-
lation (part 32 of this chapter), and its 
procurement under assistance regula-
tion (part 33 of this chapter), and es-
tablishes requirements for Federal 
grant assistance for the building of 
wastewater treatment works. EPA may 
also find it necessary to publish other 
requirements applicable to the con-
struction grants program in response 
to Congressional action and executive 
orders. 

(c) EPA’s policy is to delegate admin-
istration of the construction grants 
program on individual projects to 
State agencies to the maximum extent 
possible (see subpart F). Throughout 
this subpart we have used the term Re-
gional Administrator. To the extent 
that the Regional Administrator dele-
gates review of projects for compliance 
with the requirements of this subpart 
to a State agency under a delegation 
agreement (§ 35.1030), the term Regional 
Administrator may be read State agen-
cy. This paragraph does not affect the 
rights of citizens, applicants or grant-
ees provided in subpart F. 

(d) In accordance with the Federal 
Grant and Cooperative Agreement Act 
(Pub. L. 95–224) EPA will, when sub-
stantial Federal involvement is antici-
pated, award assistance under coopera-
tive agreements. Throughout this sub-
part we have used the terms grant and 
grantee but those terms may be read 
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cooperative agreement and recipient if 
appropriate. 

(e) From time to time EPA publishes 
technical and guidance materials on 
various topics relevant to the construc-
tion grants program. Grantees may 
find this information useful in meeting 
requirements in this subpart. These 
publications, including the MCD and 
FRD series, may be ordered from: EPA, 
1200 Pennsylvania Ave., NW., room 1115 
ET, WH 547, Washington, DC 20460. In 
order to expedite processing of re-
quests, persons wishing to obtain these 
publications should request a copy of 
EPA form 7500–21 (the order form list-
ing all available publications), from 
EPA Headquarters, Municipal Con-
struction Division (WH–547) or from 
any EPA Regional Office.

§ 35.2005 Definitions. 
(a) Words and terms not defined 

below shall have the meaning given to 
them in 40 CFR parts 30 and 33. 

(b) As used in this subpart, the fol-
lowing words and terms mean: 

(1) Act. The Clean Water Act (33 
U.S.C. 1251 et seq., as amended). 

(2) Ad valorem tax. A tax based upon 
the value of real property. 

(3) Allowance. An amount based on a 
percentage of the project’s allowable 
building cost, computed in accordance 
with appendix B. 

(4) Alternative technology. Proven 
wastewater treatment processes and 
techniques which provide for the re-
claiming and reuse of water, produc-
tively recycle wastewater con-
stitutuents or otherwise eliminate the 
discharge of pollutants, or recover en-
ergy. Specifically, alternative tech-
nolgy includes land application of ef-
fluent and sludge; aquifer recharge; 
aquaculture; direct reuse (non-pota-
ble); horticulture; revegetation of dis-
turbed land; containment ponds; sludge 
composting and drying prior to land 
application; self-sustaining inciner-
ation; and methane recovery. 

(5) Alternative to conventional treat-
ment works for a small community. For 
purposes of §§ 35.2020 and 35.2032, alter-
native technology used by treatment 
works in small communities include al-
ternative technologies defined in para-
graph (b)(4), as well as, individual and 
onsite systems; small diameter grav-

ity, pressure or vacuum sewers con-
veying treated or partially treated 
wastewater. These systems can also in-
clude small diameter gravity sewers 
carrying raw wastewater to cluster 
systems. 

(6) Architectural or engineering serv-
ices. Consultation, investigations, re-
ports, or services for design-type 
projects within the scope of the prac-
tice of architecture or professional en-
gineering as defined by the laws of the 
State or territory in which the grantee 
is located. 

(7) Best Practicable Waste Treatment 
Technology (BPWTT). The cost-effective 
technology that can treat wastewater, 
combined sewer overflows and non-
excessive infiltration and inflow in 
publicly owned or individual waste-
water treatment works, to meet the 
applicable provisions of: 

(i) 40 CFR part 133—secondary treat-
ment of wastewater; 

(ii) 40 CFR part 125, subpart G—ma-
rine discharge waivers; 

(iii) 40 CFR 122.44(d)—more stringent 
water quality standards and State 
standards; or 

(iv) 41 FR 6190 (February 11, 1976)—
Alternative Waste Management Tech-
niques for Best Practicable Waste 
Treatment (treatment and discharge, 
land application techniques and utili-
zation practices, and reuse). 

(8) Building. The erection, acquisi-
tion, alteration, remodeling, improve-
ment or extension of treatment works. 

(9) Building completion. The date when 
all but minor components of a project 
have been built, all equipment is oper-
ational and the project is capable of 
functioning as designed. 

(10) Collector sewer. The common lat-
eral sewers, within a publicly owned 
treatment system, which are primarily 
installed to receive wastewaters di-
rectly from facilities which convey 
wastewater from individual systems, or 
from private property, and which in-
clude service ‘‘Y’’ connections designed 
for connection with those facilities in-
cluding: 

(i) Crossover sewers connecting more 
than one property on one side of a 
major street, road, or highway to a lat-
eral sewer on the other side when more 
cost effective than parallel sewers; and 
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(ii) Except as provided in paragraph 
(b)(10)(iii) of this section, pumping 
units and pressurized lines serving in-
dividual structures or groups of struc-
tures when such units are cost effective 
and are owned and maintained by the 
grantee. 

(iii) This definition excludes other fa-
cilities which convey wastewater from 
individual structures, from private 
property to the public lateral sewer, or 
its equivalent and also excludes facili-
ties associated with alternatives to 
conventional treatment works in small 
communities. 

(11) Combined sewer. A sewer that is 
designed as a sanitary sewer and a 
storm sewer. 

(12) Complete waste treatment system. A 
complete waste treatment system con-
sists of all the treatment works nec-
essary to meet the requirements of 
title III of the Act, involving: (i) The 
transport of wastewater from indi-
vidual homes or buildings to a plant or 
facility where treatment of the waste-
water is accomplished; (ii) the treat-
ment of the wastewater to remove pol-
lutants; and (iii) the ultimate disposal, 
including recycling or reuse, of the 
treated wastewater and residues which 
result from the treatment process. 

(13) Construction. Any one or more of 
the following: Preliminary planning to 
determine the feasibility of treatment 
works, engineering, architectural, 
legal, fiscal, or economic investiga-
tions or studies, surveys, designs, 
plans, working drawings, specifica-
tions, procedures, field testing of inno-
vative or alternative wastewater treat-
ment processes and techniques (exclud-
ing operation and maintenance) meet-
ing guidelines promulgated under sec-
tion 304(d)(3) of the Act, or other nec-
essary actions, erection, building, ac-
quisition, alteration, remodeling, im-
provement, or extension of treatment 
works, or the inspection or supervision 
of any of the foregoing items. 

(14) Conventional technology. Waste-
water treatment processes and tech-
niques involving the treatment of 
wastewater at a centralized treatment 
plant by means of biological or phys-
ical/chemical unit processes followed 
by direct point source discharge to sur-
face waters. 

(15) Enforceable requirements of the 
Act. Those conditions or limitations of 
section 402 or 404 permits which, if vio-
lated, could result in the issuance of a 
compliance order or initiation of a 
civil or criminal action under section 
309 of the Act or applicable State laws. 
If a permit has not been issued, the 
term shall include any requirement 
which, in the Regional Administrator’s 
judgment, would be included in the per-
mit when issued. Where no permit ap-
plies, the term shall include any re-
quirement which the Regional Admin-
istrator determines is necessary for the 
best practicable waste treatment tech-
nology to meet applicable criteria. 

(16) Excessive infiltration/inflow. The 
quantities of infiltration/inflow which 
can be economically eliminated from a 
sewer system as determined in a cost-
effectiveness analysis that compares 
the costs for correcting the infiltra-
tion/inflow conditions to the total 
costs for transportation and treatment 
of the infiltration/inflow. (See 
§§ 35.2005(b) (28) and (29) and 35.2120.) 

(17) Field testing. Practical and gen-
erally small-scale testing of innovative 
or alternative technologies directed to 
verifying performance and/or refining 
design parameters not sufficiently test-
ed to resolve technical uncertainties 
which prevent the funding of a prom-
ising improvement in innovative or al-
ternative treatment technology. 

(18) Individual systems. Privately 
owned alternative wastewater treat-
ment works (including dual waterless/
gray water systems) serving one or 
more principal residences, or small 
commercial establishments. Normally 
these are onsite systems with localized 
treatment and disposal of wastewater, 
but may be systems utilizing small di-
ameter gravity, pressure or vacuum 
sewers conveying treated or partially 
treated wastewater. These systems can 
also include small diameter gravity 
sewers carrying raw wastewater to 
cluster systems. 

(19) Industrial user. Any nongovern-
mental, nonresidential user of a pub-
licly owned treatment works which is 
identified in the Standard Industrial 
Classification Manual, 1972, Office of 
Management and Budget, as amended 
and supplemented, under one of the fol-
lowing divisions:
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Division A. Agriculture, Forestry, and Fish-
ing 

Division B. Mining 
Division D. Manufacturing 
Division E. Transportation, Communications, 

Electric, Gas, and Sanitary Services 
Division I. Services

(20) Infiltration. Water other than 
wastewater that enters a sewer system 
(including sewer service connections 
and foundation drains) from the ground 
through such means as defective pipes, 
pipe joints, connections, or manholes. 
Infiltration does not include, and is 
distinguished from, inflow. 

(21) Inflow. Water other than waste-
water that enters a sewer system (in-
cluding sewer service connections) 
from sources such as, but not limited 
to, roof leaders, cellar drains, yard 
drains, area drains, drains from springs 
and swampy areas, manhole covers, 
cross connections between storm sew-
ers and sanitary sewers, catch basins, 
cooling towers, storm waters, surface 
runoff, street wash waters, or drainage. 
Inflow does not include, and is distin-
guished from, infiltration. 

(22) Initiation of operation. The date 
specified by the grantee on which use 
of the project begins for the purpose for 
which it was planned, designed, and 
built. 

(23) Innovative technology. Developed 
wastewater treatment processes and 
techniques which have not been fully 
proven under the circumstances of 
their contemplated use and which rep-
resent a significant advancement over 
the state of the art in terms of signifi-
cant reduction in life cycle cost or sig-
nificant environmental benefits 
through the reclaiming and reuse of 
water, otherwise eliminating the dis-
charge of pollutants, utilizing recy-
cling techniques such as land treat-
ment, more efficient use of energy and 
resources, improved or new methods of 
waste treatment management for com-
bined municipal and industrial sys-
tems, or the confined disposal of pol-
lutants so that they will not migrate 
to cause water or other environmental 
pollution. 

(24) Interceptor sewer. A sewer which 
is designed for one or more of the fol-
lowing purposes: 

(i) To intercept wastewater from a 
final point in a collector sewer and 

convey such wastes directly to a treat-
ment facility or another interceptor. 

(ii) To replace an existing wastewater 
treatment facility and transport the 
wastes to an adjoining collector sewer 
or interceptor sewer for conveyance to 
a treatment plant. 

(iii) To transport wastewater from 
one or more municipal collector sewers 
to another municipality or to a re-
gional plant for treatment. 

(iv) To intercept an existing major 
discharge of raw or inadequately treat-
ed wastewater for transport directly to 
another interceptor or to a treatment 
plant. 

(25) Interstate agency. An agency of 
two or more States established under 
an agreement or compact approved by 
the Congress, or any other agency of 
two or more States, having substantial 
powers or duties pertaining to the con-
trol of water pollution. 

(26) Marine bays and estuaries. Semi-
enclosed coastal waters which have a 
free connection to the territorial sea. 

(27) Municipality. A city, town, bor-
ough, county, parish, district, associa-
tion, or other public body (including an 
intermunicipal agency of two or more 
of the foregoing entities) created under 
State law, or an Indian tribe or an au-
thorized Indian tribal organization, 
having jurisdiction over disposal of 
sewage, industrial wastes, or other 
waste, or a designated and approved 
management agency under section 208 
of the Act. 

(i) This definition includes a special 
district created under State law such 
as a water district, sewer district, sani-
tary district, utility district, drainage 
district or similar entity or an inte-
grated waste management facility, as 
defined in section 201(e) of the Act, 
which has as one of its principal re-
sponsibilities the treatment, transport, 
or disposal of domestic wastewater in a 
particular geographic area. 

(ii) This definition excludes the fol-
lowing: 

(A) Any revenue producing entity 
which has as its principal responsi-
bility an activity other than providing 
wastewater treatment services to the 
general public, such as an airport, 
turnpike, port facility or other munic-
ipal utility. 
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(B) Any special district (such as 
school district or a park district) which 
has the responsibility to provide waste-
water treatment services in support of 
its principal activity at specific facili-
ties, unless the special district has the 
responsibility under State law to pro-
vide wastewater treatment services to 
the community surrounding the special 
district’s facility and no other munici-
pality, with concurrent jurisdiction to 
serve the community, serves or intends 
to serve the special district’s facility 
or the surrounding community. 

(28) Nonexcessive infiltration. The 
quantity of flow which is less than 120 
gallons per capita per day (domestic 
base flow and infiltration) or the quan-
tity of infiltration which cannot be 
economically and effectively elimi-
nated from a sewer system as deter-
mined in a cost-effectiveness analysis. 
(See §§ 35.2005(b)(16) and 35.2120.) 

(29) Nonexcessive inflow. The max-
imum total flow rate during storm 
events which does not result in chronic 
operational problems related to hy-
draulic overloading of the treatment 
works or which does not result in a 
total flow of more than 275 gallons per 
capita per day (domestic base flow plus 
infiltration plus inflow). Chronic oper-
ational problems may include sur-
charging, backups, bypasses, and over-
flows. (See §§ 35.2005(b)(16) and 35.2120). 

(30) Operation and Maintenance. Ac-
tivities required to assure the depend-
able and economical function of treat-
ment works. 

(i) Maintenance: Preservation of func-
tional integrity and efficiency of equip-
ment and structures. This includes pre-
ventive maintenance, corrective main-
tenance and replacement of equipment 
(See § 35.2005(b)(36)) as needed.) 

(ii) Operation: Control of the unit 
processes and equipment which make 
up the treatment works. This includes 
financial and personnel management; 
records, laboratory control, process 
control, safety and emergency oper-
ation planning. 

(31) Principal residence. For the pur-
poses of § 35.2034, the habitation of a 
family or household for at least 51 per-
cent of the year. Second homes, vaca-
tion or recreation residences are not 
included in this definition. 

(32) Project. The activities or tasks 
the Regional Administrator identifies 
in the grant agreement for which the 
grantee may expend, obligate or com-
mit funds. 

(33) Project performance standards. The 
performance and operations require-
ments applicable to a project including 
the enforceable requirements of the 
Act and the specifications, including 
the quantity of excessive infiltration 
and inflow proposed to be eliminated, 
which the project is planned and de-
signed to meet. 

(34) Priority water quality areas. For 
the purposes of § 35.2015, specific stream 
segments or bodies of water, as deter-
mined by the State, where municipal 
discharges have resulted in the impair-
ment of a designated use or significant 
public health risks, and where the re-
duction of pollution from such dis-
charges will substantially restore sur-
face or groundwater uses. 

(35) Project schedule. A timetable 
specifying the dates of key project 
events including public notices of 
proposed procurement actions, sub-
agreement awards, issuance of notice 
to proceed with building, key mile-
stones in the building schedule, 
completion of building, initiation of 
operation and certification of the 
project. 

(36) Replacement. Obtaining and in-
stalling equipment, accessories, or ap-
purtenances which are necessary dur-
ing the design or useful life, whichever 
is longer, of the treatment works to 
maintain the capacity and performance 
for which such works were designed 
and constructed. 

(37) Sanitary sewer. A conduit in-
tended to carry liquid and water-car-
ried wastes from residences, commer-
cial buildings, industrial plants and in-
stitutions together with minor quan-
tities of ground, storm and surface wa-
ters that are not admitted inten-
tionally. 

(38) Services. A contractor’s labor, 
time or efforts which do not involve 
the delivery of a specific end item, 
other than documents (e.g., reports, de-
sign drawings, specifications). This 
term does not include employment 
agreements or collective bargaining 
agreements. 
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(39) Small commercial establishments. 
For purposes of § 35.2034 private estab-
lishments such as restaurants, hotels, 
stores, filling stations, or recreational 
facilities and private, nonprofit enti-
ties such as churches, schools, hos-
pitals, or charitable organizations with 
dry weather wastewater flows less than 
25,000 gallons per day. 

(40) Small Community. For purposes of 
§§ 35.2020(b) and 35.2032, any munici-
pality with a population of 3,500 or less 
or highly dispersed sections of larger 
municipalities, as determined by the 
Regional Administrator. 

(41) State. A State, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, Amer-
ican Samoa, the Trust Territory of the 
Pacific Islands, and the Commonwealth 
of the Northern Marianas. For the pur-
poses of applying for a grant under sec-
tion 201(g)(1) of the act, a State (in-
cluding its agencies) is subject to the 
limitations on revenue producing enti-
ties and special districts contained in 
§ 35.2005(b)(27)(ii). 

(42) State agency. The State agency 
designated by the Governor having re-
sponsibility for administration of the 
construction grants program under sec-
tion 205(g) of the Act. 

(43) Step 1. Facilities planning. 
(44) Step 2. Preparation of design 

drawings and specifications. 
(45) Step 3. Building of a treatment 

works and related services and sup-
plies. 

(46) Step 2+3. Design and building of a 
treatment works and building related 
services and supplies. 

(47) Step 7. Design/building of treat-
ment works wherein a grantee awards 
a single contract for designing and 
building certain treatment works. 

(48) Storm sewer. A sewer designed to 
carry only storm waters, surface run-
off, street wash waters, and drainage. 

(49) Treatment works. Any devices and 
systems for the storage, treatment, re-
cycling, and reclamation of municipal 
sewage, domestic sewage, or liquid in-
dustrial wastes used to implement sec-
tion 201 of the Act, or necessary to re-
cycle or reuse water at the most eco-
nomical cost over the design life of the 
works. These include intercepting sew-
ers, outfall sewers, sewage collection 
systems, individual systems, pumping, 

power, and other equipment and their 
appurtenances; extensions, improve-
ment, remodeling, additions, and alter-
ations thereof; elements essential to 
provide a reliable recycled supply such 
as standby treatment units and clear 
well facilities; and any works, includ-
ing acquisition of the land that will be 
an integral part of the treatment proc-
ess or is used for ultimate disposal of 
residues resulting from such treatment 
(including land for composting sludge, 
temporary storage of such compost and 
land used for the storage of treated 
wastewater in land treatment systems 
before land application); or any other 
method or system for preventing, abat-
ing, reducing, storing, treating, sepa-
rating, or disposing of municipal waste 
or industrial waste, including waste in 
combined storm water and sanitary 
sewer systems. 

(50) Treatment works phase or segment. 
A treatment works phase or segment 
may be any substantial portion of a fa-
cility and its interceptors described in 
a facilities plan under § 35.2030, which 
can be identified as a subagreement or 
discrete subitem. Multiple subagree-
ments under a project shall not be con-
sidered to be segments or phases. Com-
pletion of building of a treatment 
works phase or segment may, but need 
not in and of itself, result in an oper-
able treatment works. 

(51) Useful life. The period during 
which a treatment works operates. 
(Not ‘‘design life’’ which is the period 
during which a treatment works is 
planned and designed to be operated.) 

(52) User charge. A charge levied on 
users of a treatment works, or that 
portion of the ad valorem taxes paid by 
a user, for the user’s proportionate 
share of the cost of operation and 
maintenance (including replacement) 
of such works under sections 
204(b)(1)(A) and 201(h)(2) of the Act and 
this subpart. 

(53) Value engineering. A specialized 
cost control technique which uses a 
systematic and creative approach to 
identify and to focus on unnecessarily 
high cost in a project in order to arrive 
at a cost saving without sacrificing the 
reliability or efficiency of the project. 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45894, Nov. 4, 1985; 55 FR 27095, June 29, 
1990]
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§ 35.2010 Allotment; reallotment. 
(a) Allotments are made on a formula 

or other basis which Congress specifies 
for each fiscal year (FY). The allot-
ment for each State and the avail-
ability period shall be announced each 
fiscal year in the FEDERAL REGISTER. 
This section applies only to funds al-
lotted under section 205 of the Act. 

(b) Unless otherwise provided by Con-
gress, all sums allotted to a State 
under section 205 of the Act shall re-
main available for obligation until the 
end of the one year after the close of 
the fiscal year for which the sums were 
appropriated. Except as provided in 
§ 35.2020(a), sums not obligated at the 
end of that period shall be subject to 
reallotment on the basis of the same 
ratio as applicable to the then-current 
fiscal year, adjusted for the States 
which failed to obligate any of the fis-
cal year funds being reallotted, but 
none of the funds reallotted shall be 
made available to any State which 
failed to obligate any of the fiscal year 
funds being reallotted. Any sum made 
available to a State by reallotment 
under this section shall be in addition 
to any funds otherwise allotted to such 
State for grants under this subpart 
during any fiscal year and the reallot-
ted funds shall remain available for ob-
ligation until the last day of the fiscal 
year following the fiscal year in which 
the reallotted funds are issued by the 
Comptroller to the Regional Adminis-
trator. 

(c) Except for funds appropriated for 
FY 72 and fiscal years prior to 1972, 
sums which are deobligated and re-
issued by the Comptroller to the Re-
gional Administrator before their real-
lotment date shall be available for ob-
ligation in the same State and treated 
in the same manner as the allotment 
from which such funds were derived. 

(d) Except for funds appropriated for 
FY 72 and fiscal years prior to 1972, 
deobligated sums which are reissued by 
the Comptroller to the Regional Ad-
ministrator after their reallotment 
date shall be available for obligation in 
the same State until the last day of the 
fiscal year following the fiscal year in 
which the reissuance occurs. 

(e) Deobligated FY 72 and prior to 
1972 fiscal year funds, except 1964, 1965 
and 1966 funds, will be credited to the 

allowances of the same Region from 
which such funds are recovered, and 
the Regional Administrator may deter-
mine how these recoveries are credited 
to the States within the Region. 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985]

§ 35.2012 Capitalization grants. 

Amounts allotted to a State under 
title II may be deposited in that 
State’s water pollution control revolv-
ing fund as a capitalization grant in ac-
cordance with 40 CFR 35.5020 (f) and (g). 

[55 FR 27095, June 29, 1990]

§ 35.2015 State priority system and 
project priority list. 

(a) General. The Regional Adminis-
trator will award grant assistance from 
annual allotments to projects on a 
State project priority list developed in 
accordance with an approved State pri-
ority system. The State priority sys-
tem and list must be designed to 
achieve optimum water quality man-
agement consistent with the goals and 
requirements of the Act. All projects 
for building treatment works to be 
funded by EPA must be included on a 
State project list, except training fa-
cilities funded under section 109(b) of 
the Act and marine CSO projects fund-
ed under section 201(n)(2) of the Act. 

(b) State priority system. The State 
priority system describes the method-
ology used to rank projects that are 
considered eligible for assistance. The 
priority system should give high pri-
ority to projects in priority water qual-
ity areas. The priority system may 
also include the administrative, man-
agement, and public participation pro-
cedures required to develop and revise 
the State project priority list. The pri-
ority system includes at least the fol-
lowing elements: 

(1) Criteria. (i) The priority system 
shall include at least the following cri-
teria for ranking projects: 

(A) The impairment of classified 
water uses resulting from existing mu-
nicipal pollutant discharges; and 

(B) The extent of surface or ground 
water use restoration or public health 
improvement resulting from the reduc-
tion in pollution. 
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(ii) The State may also include other 
criteria in its priority system for rank-
ing projects, such as the use of innova-
tive or alternative technology, the 
need to complete a waste treatment 
system for which a grant for a phase or 
segment was previously awarded; and 
the category of need and the existing 
population affected. 

(iii) In ranking phased and segmented 
projects States must comply with 
§ 35.2108. 

(2) Categories of need. All projects 
must fit into at least one of the cat-
egories of need described in this para-
graph to be eligible for funding, except 
as provided in paragraphs (b)(2) (iii) 
and (iv) of this section. States will 
have sole authority to determine the 
priority for each category of need. 

(i) Before October 1, 1984, these cat-
egories of need shall include at least 
the following: 

(A) Secondary treatment (category 
I); 

(B) Treatment more stringent than 
secondary (category II); 

(C) Infiltration/inflow correction 
(category IIIA); 

(D) Major sewer system rehabilita-
tion (category IIIB); 

(E) New collector sewers and appur-
tenances (category IVA); 

(F) New interceptors and appur-
tenances (category IVB); 

(G) Correction of combined sewer 
overflows (category V). 

(ii) After September 30, 1984, except 
as provided in paragraphs (b)(2) (iii) 
and (iv) of this section, these cat-
egories of need shall include only the 
following: 

(A) Secondary treatment or any cost-
effective alternative; 

(B) Treatment more stringent than 
secondary or any cost-effective alter-
native; 

(C) New interceptors and appur-
tenances; and 

(D) Infiltration/inflow correction. 
(iii) After September 30, 1984, up to 20 

percent (as determined by the Gov-
ernor) of a State’s annual allotment 
may be used for categories of need 
other than those listed in paragraph 
(b)(2)(ii) of this section and for any pur-
pose for which grants may be made 
under sections 319 (h) and (i) of the Act 
(including any innovative and alter-

native approaches for the control of 
nonpoint sources of pollution). 

(iv) After September 30, 1984, the 
Governor may include in the priority 
system a category for projects needed 
to correct combined sewer overflows 
which result in impaired uses in pri-
ority water quality areas. Only 
projects which comply with the re-
quirements of § 35.2024(a) may be in-
cluded in this category. 

(c) Project priority list. The State’s an-
nual project priority list is an ordered 
listing of projects for which the State 
expects Federal financial assistance. 
The priority list contains two portions: 
the fundable portion, consisting of 
those projects anticipated to be funded 
from funds available for obligation; 
and the planning portion, consisting of 
projects anticipated to be funded from 
future authorized allotments. 

(1) The State shall develop the 
project priority list consistent with the 
criteria established in the approved 
priority system. In ranking projects, 
the State must also consider total 
funds available, needs and priorities set 
forth in areawide water quality man-
agement plans, and any other factors 
contained in the State priority system. 

(2) The list shall include an estimate 
of the eligible cost of each project. 

(d) Public participation. (1) In addition 
to any requirements in 40 CFR part 25, 
the State shall hold public hearings as 
follows: 

(i) Before submitting its priority sys-
tem to the Regional Administrator for 
approval and before adopting any sig-
nificant change to an approved priority 
system; and 

(ii) Before submitting its annual 
project priority list to the Regional 
Administrator for acceptance and be-
fore revising its priority list unless the 
State agency and the Regional Admin-
istrator determine that the revision is 
not significant. 

(iii) If the approved State priority 
system contains procedures for bypass-
ing projects on the fundable portion of 
the priority list, such bypasses will not 
be significant revisions for purposes of 
this section. 

(2) Public hearings may be conducted 
as directed in the State’s continuing 
planning process document or may be 
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held in conjunction with any regular 
public meeting of the State agency. 

(e) Regional Administrator review. The 
State must submit its priority system, 
project priority list and revisions of 
the priority system or priority list to 
the Regional Administrator for review. 
The State must also submit each year, 
by August 31, a new priority list for use 
in the next fiscal year. 

(1) After submission and approval of 
the initial priority system and submis-
sion and acceptance of the project pri-
ority lists under paragraph (c) of this 
section, the State may revise its pri-
ority system and list as necessary. 

(2) The Regional Administrator shall 
review the State priority system and 
any revisions to insure that they are 
designed to obtain compliance with the 
criteria established in accordance with 
paragraphs (b) and (d) of this section 
and the enforceable requirements of 
the Act as defined in § 35.2005(b)(15). 
The Regional Administrator shall com-
plete review of the priority system 
within 30 days of receipt of the system 
from the State and will notify the 
State in writing of approval or dis-
approval of the priority system, stat-
ing any reasons for disapproval. 

(3) The Regional Administrator will 
review the project priority list and any 
revisions to insure compliance with the 
State’s approved priority system and 
the requirements of paragraph (c) of 
this section. The Regional Adminis-
trator will complete review of the 
project priority list within 30 days of 
receipt from the State and will notify 
the State in writing of acceptance or 
rejection, stating the reasons for the 
rejection. Any project which is not 
contained on an accepted current pri-
ority list will not receive funding. 

(f) Compliance with the enforceable re-
quirements of the Act. (1) Except as lim-
ited under paragraph (f)(2) of this sec-
tion, the Regional Administrator, after 
a public hearing, shall require the re-
moval of a specific project or portion 
thereof from the State project priority 
list if the Regional Administrator de-
termines it will not contribute to com-
pliance with the enforceable require-
ments of the Act. 

(2) The Regional Administrator shall 
not require removal of projects in cat-
egories under paragraphs (b)(2)(i) (D) 

through (G) of this section which do 
not meet the enforceable requirements 
of the Act unless the total Federal 
share of such projects would exceed 25 
percent of the State’s annual allot-
ment. 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27095, June 29, 1990]

§ 35.2020 Reserves. 
In developing its priority list the 

State shall establish the reserves re-
quired or authorized under this section. 
The amount of each mandatory reserve 
shall be based on the allotment to each 
State from the annual appropriation 
under § 35.2010. The State may also es-
tablish other reserves which it deter-
mines appropriate. 

(a) Reserve for State management assist-
ance grants. Each State may request 
that the Regional Administrator re-
serve, from the State’s annual allot-
ment, up to 4 percent of the State’s al-
lotment based on the amount author-
ized to be appropriated, or $400,000, 
whichever is greater, for State manage-
ment assistance grants under subpart 
A of this part. Grants may be made 
from these funds to cover the costs of 
administering activities delegated or 
scheduled to be delegated to a State. 
Funds reserved for this purpose that 
are not obligated by the end of the al-
lotment period will be added to the 
amounts last allotted to a State. These 
funds shall be immediately available 
for obligation to projects in the same 
manner and to the same extent as the 
last allotment. 

(b) Reserve for alternative systems for 
small communities. Each State with 25 
percent or more rural population (as 
determined by the population esti-
mates of the Bureau of Census) shall 
reserve not less than 4 percent nor 
more than 71⁄2 percent of the State’s 
annual allotment for alternatives to 
conventional treatment works for 
small communities. The Governor of 
any non-rural State may reserve up to 
71⁄2 percent of the State’s allotment for 
the same purpose. 

(c) Reserve for innovative and alter-
native technologies. Each State shall re-
serve not less than 4 percent nor more 
than 71⁄2 percent from its annual allot-
ment to increase the Federal share of 
grant awards under § 35.2032 for projects 
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which use innovative or alternative 
wastewater treatment processes and 
techniques. Of this amount not less 
than one-half of one percent of the 
State’s allotment shall be set aside to 
increase the Federal share for projects 
using innovative processes and tech-
niques. 

(d) Reserve for water quality manage-
ment. Each State shall reserve not less 
than $100,000 nor more than 1 percent 
from its annual allotments, to carry 
out water quality management plan-
ning under § 35.2023, except that in the 
case of Guam, the Virgin Islands, 
American Samoa, the Trust Territory 
of the Pacific Islands and the Common-
wealth of the Northern Marianas, a 
reasonable amount shall be reserved 
for this purpose. 

(e) Reserve for Advances of Allowance. 
Each State shall reserve a reasonable 
portion of its annual allotment not to 
exceed 10 percent for advances of allow-
ance under § 35.2025. The Regional Ad-
ministrator may waive this reserve re-
quirement where a State can dem-
onstrate that such a reserve is not nec-
essary because no new facilities plan-
ning or design work requiring an ad-
vance and resulting in Step 3 grant 
awards is expected to begin during the 
period of availability of the annual al-
lotment. 

(f) Nonpoint source reserve. Each State 
shall reserve 1 percent of its annual al-
lotment or $100,000, whichever is great-
er, for development and implementa-
tion of a nonpoint source management 
program under section 319 of the Act. 
Sums reserved by the State under this 
paragraph that are in excess of $100,000 
and that are not used for these pur-
poses, may be used by the State for any 
other purpose under title II of the Act. 

(g) Marine estuary reserve. The Admin-
istrator shall reserve, before allotment 
of funds to the States, 1 percent of the 
funds appropriated under section 207 in 
fiscal years 1987 and 1988, and 11⁄2 per-
cent of the funds appropriated under 
section 207 in fiscal years 1989 and 1990, 
to carry out section 205(l) of the Act. 

(h) Indian program reserve. The Ad-
ministrator shall reserve, before allot-
ment of funds to the States, one-half of 
1 percent of the funds appropriated 
under section 207 in fiscal years 1987, 
1988, 1989 and 1990, for grants for the de-

velopment of waste treatment manage-
ment plans and for the construction of 
sewage treatment works to serve In-
dian tribes. 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985; 55 FR 27095, June 29, 
1990]

§ 35.2021 Reallotment of reserves. 

(a) Mandatory portions of reserves 
under § 35.2020(b) through (g) shall be 
reallotted if not obligated during the 
allotment period (§ 35.2010(b) and (d)). 
Such reallotted sums are not subject to 
reserves. The State management as-
sistance reserve under § 35.2020(a) is not 
subject to reallotment. 

(b) States may request the Regional 
Administrator to release funds in op-
tional reserves or optional portions of 
required reserves under § 35.2020(b) 
through (e) for funding projects at any 
time before the reallotment date. If 
these optional reserves are not obli-
gated or released and obligated for 
other purposes before the reallotment 
date, they shall be subject to reallot-
ment under § 35.2010(b). 

(c) Sums deobligated from the man-
datory portion of reserves under para-
graphs (b) through (e) of § 35.2020 which 
are reissued by the Comptroller to the 
Regional Administrator before the ini-
tial reallotment date for those funds 
shall be returned to the same reserve. 
(See § 35.2010(c)). 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985; 55 FR 27095, June 29, 
1990]

§ 35.2023 Water quality management 
planning. 

(a) From funds reserved under 
§ 35.2020(d) the Regional Administrator 
shall make grants to the States to 
carry out water quality management 
planning including but not limited to: 

(1) Identifying the most cost-effec-
tive and locally acceptable facility and 
non-point measures to meet and main-
tain water quality standards; 

(2) Developing an implementation 
plan to obtain State and local financial 
and regulatory commitments to imple-
ment measures developed under para-
graph (a)(1) of this section; 

(3) Determining the nature, extent 
and causes of water quality problems 
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in various areas of the State and inter-
state region, and reporting on these an-
nually; and 

(4) Determining which publicly 
owned treatment works should be con-
structed, in which areas and in what 
sequence, taking into account the rel-
ative degree of effluent reduction at-
tained, the relative contributions to 
water quality of other point or 
nonpoint sources, and the consider-
ation of alternatives to such construc-
tion, and implementing section 303(e) 
of the Act. 

(b) In carrying out planning with 
grants made under paragraph (a) of 
this section, a State shall develop 
jointly with local, regional and inter-
state entities, a plan for carrying out 
the program and give funding priority 
to such entities and designated or un-
designated public comprehensive plan-
ning organizations to carry out the 
purposes of this section.

§ 35.2024 Combined sewer overflows. 
(a) Grant assistance from State allot-

ment. As provided in § 35.2015(b)(2)(iv), 
after September 30, 1984, upon request 
from a State, the Administrator may 
award a grant under section 201(n)(1) of 
the Act from the State allotment for 
correction of combined sewer overflows 
provided that the project is on the 
project priority list, it addresses im-
paired uses in priority water quality 
areas which are due to the impacts of 
the combined sewer overflows and oth-
erwise meets the requirements of this 
subpart. The State must demonstrate 
to the Administrator that the water 
quality goals of the Act will not be 
achieved without correcting the com-
bined sewer overflows. The demonstra-
tion shall as a minimum prove that 
significant usage of the water for fish-
ing and swimming will not be possible 
without the proposed project, and that 
the project will result in substantial 
restoration of an existing impaired use. 

(b) Separate fund for combined sewer 
overflows in marine waters. (1) After Sep-
tember 30, 1982, the Administrator may 
award grants under section 201(n)(2) of 
the Act for addressing impaired uses or 
public health risks in priority water 
quality areas in marine bays and estu-
aries due to the impacts of combined 
sewer overflows. The Administrator 

may award such grants provided that 
the water quality benefits of the pro-
posed project have been demonstrated 
by the State. The demonstration shall 
as a minimum prove that significant 
usage of the water for shellfishing and 
swimming will not be possible without 
the proposed project for correction of 
combined sewer overflows, and the pro-
posed project will result in substantial 
restoration of an existing impaired use. 

(2) The Administrator shall establish 
priorities for projects with dem-
onstrated water quality benefits based 
upon the following criteria: 

(i) Extent of water use benefits that 
would result, including swimming and 
shellfishing; 

(ii) Relationship of water quality im-
provements to project costs; and 

(iii) National and regional signifi-
cance. 

(3) If the project is a phase or seg-
ment of the proposed treatment works 
described in the facilities plan, the cri-
teria in paragraph (b)(2) of this section 
must be applied to the treatment 
works described in the facilities plan 
and each segment proposed for funding. 

(4) All requirements of this subpart 
apply to grants awarded under section 
201(n)(2) of the Act except §§ 35.2010, 
35.2015, 35.2020, 35.2021, 35.2025(b), 
35.2042, 35.2103, 35.2109, and 35.2202.

§ 35.2025 Allowance and advance of al-
lowance. 

(a) Allowance. Step 2+3 and Step 3 
grant agreements will include an al-
lowance for facilities planning and de-
sign of the project and Step 7 agree-
ments will include an allowance for fa-
cility planning in accordance with ap-
pendix B of this subpart. 

(b) Advance of allowance to potential 
grant applicants. (1) After application 
by the State (see § 35.2040(d)), the Re-
gional Administrator will award a 
grant to the State in the amount of the 
reserve under § 35.2020(e) to advance al-
lowances to potential grant applicants 
for facilities planning and project de-
sign. 

(2) The State may request that the 
right to receive payments under the 
grant be assigned to specified potential 
grant applicants. 
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(3) The State may provide advances 
of allowance only to small commu-
nities, as defined by the State, which 
would otherwise be unable to complete 
an application for a grant under 
§ 35.2040 in the judgment of the State. 

(4) The advance shall not exceed the 
Federal share of the estimate of the al-
lowance for such costs which a grantee 
would receive under paragraph (a) of 
this section. 

(5) In the event a Step 2+3, Step 3 or 
Step 7 grant is not awarded to a recipi-
ent of an advance, the State may seek 
repayment of the advance on such 
terms and conditions as it may deter-
mine. When the State recovers such ad-
vances they shall be added to its most 
recent grant for advances of allowance. 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27095, June 29, 1990]

§ 35.2030 Facilities planning. 

(a) General. (1) Facilities planning 
consists of those necessary plans and 
studies which directly relate to treat-
ment works needed to comply with en-
forceable requirements of the Act. Fa-
cilities planning will investigate the 
need for proposed facilities. Through a 
systematic evaluation of alternatives 
that are feasible in light of the unique 
demographic, topographic, hydrologic 
and institutional characteristics of the 
area, it will demonstrate that, except 
for innovative and alternative tech-
nology under § 35.2032, the selected al-
ternative is cost effective (i.e., is the 
most economical means of meeting the 
applicable effluent, water quality and 
public health requirements over the de-
sign life of the facility while recog-
nizing environmental and other non-
monetary considerations). For sewered 
communities with a population of 
10,000 or less, consideration must be 
given to appropriate low cost tech-
nologies such as facultative ponds, 
trickling filters, oxidation ditches, or 
overland-flow land treatment; and for 
unsewered portions of communities of 
10,000 or less, consideration must be 
given to onsite systems. The facilities 
plan will also demonstrate that the se-
lected alternative is implementable 
from legal, institutional, financial and 
management standpoints. 

(2) Grant assistance may be awarded 
before certification of the completed 
facilities plan if: 

(i) The Regional Administrator deter-
mines that applicable statutory and 
regulatory requirements (including 
part 6) have been met; that the facili-
ties planning related to the project has 
been substantially completed; and that 
the project for which grant assistance 
is awarded will not be significantly af-
fected by the completion of the facili-
ties plan and will be a component part 
of the complete waste treatment sys-
tem; and 

(ii) The applicant agrees to complete 
the facilities plan on a schedule the 
State accepts and such schedule is in-
serted as a special condition of the 
grant agreement. 

(b) Facilities plan contents. A com-
pleted facilities plan must include: 

(1) A description of both the proposed 
treatment works, and the complete 
waste treatment system of which it is 
a part. 

(2) A description of the Best Prac-
ticable Wastewater Treatment Tech-
nology. (See § 35.2005(b)(7).) 

(3) A cost-effectiveness analysis of 
the feasible conventional, innovative 
and alternative wastewater treatment 
works, processes and techniques capa-
ble of meeting the applicable effluent, 
water quality and public health re-
quirements over the design life of the 
facility while recognizing environ-
mental and other non-monetary con-
siderations. The planning period for 
the cost-effectiveness analysis shall be 
20 years. The monetary costs to be con-
sidered must include the present worth 
or equivalent annual value of all cap-
ital costs and operation and mainte-
nance costs. The discount rate estab-
lished by EPA for the construction 
grants program shall be used in the 
cost-effectiveness analysis. The popu-
lation forecasting in the analysis shall 
be consistent with the current Needs 
Survey. A cost-effectiveness analysis 
must include: 

(i) An evaluation of alternative flow 
reduction methods. (If the grant appli-
cant demonstrates that the existing 
average daily base flow (ADBF) from 
the area is less than 70 gallons per cap-
ita per day (gpcd), or if the Regional 
Administrator determines the area has 
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an effective existing flow reduction 
program, additional flow reduction 
evaluation is not required.) 

(ii) A description of the relationship 
between the capacity of alternatives 
and the needs to be served, including 
capacity for future growth expected 
after the treatment works become 
operational. This includes letters of in-
tent from significant industrial users 
and all industries intending to increase 
their flows or relocate in the area doc-
umenting capacity needs and charac-
teristics for existing or projected flows; 

(iii) An evaluation of improved efflu-
ent quality attainable by upgrading 
the operation and maintenance and ef-
ficiency of existing facilities as an al-
ternative or supplement to construc-
tion of new facilities; 

(iv) An evaluation of the alternative 
methods for the reuse or ultimate dis-
posal of treated wastewater and sludge 
material resulting from the treatment 
process; 

(v) A consideration of systems with 
revenue generating applications; 

(vi) An evaluation of opportunities to 
reduce use of, or recover energy; 

(vii) Cost information on total cap-
ital costs, and annual operation and 
maintenance costs, as well as esti-
mated annual or monthly costs to resi-
dential and industrial users. 

(4) A demonstration of the non-exist-
ence or possible existence of excessive 
inflitration/inflow in the sewer system. 
See § 35.2120. 

(5) An analysis of the potential open 
space and recreation opportunities as-
sociated with the project. 

(6) An adequate evaluation of the en-
vironmental impacts of alternatives 
under part 6 of this chapter. 

(7) An evaluation of the water supply 
implications of the project. 

(8) For the selected alternative, a 
concise description at an appropriate 
level of detail, of at least the following: 

(i) Relevant design parameters; 
(ii) Estimated capital construction 

and operation and maintenance costs, 
(identifying the Federal, State and 
local shares), and a description of the 
manner in which local costs will be fi-
nanced; 

(iii) Estimated cost of future expan-
sion and long-term needs for recon-

struction of facilities following their 
design life; 

(iv) Cost impacts on wastewater sys-
tem users; and 

(v) Institutional and management ar-
rangements necessary for successful 
implementation. 

(c) Submission and review of facilities 
plan. Each facilities plan must be sub-
mitted to the State for review. EPA 
recommends that potential grant appli-
cants confer with State reviewers early 
in the facilities planning process. In 
addition, a potential grant applicant 
may request in writing from the State 
and EPA an early determination under 
part 6 of this chapter of the appro-
priateness of a categorical exclusion 
from NEPA requirements, the scope of 
the environmental information docu-
ment or the early preparation of an en-
vironmental impact statement.

§ 35.2032 Innovative and alternative 
technologies. 

(a) Funding for innovative and alter-
native technologies. Projects or portions 
of projects using unit processes or 
techniques which the Regional Admin-
istrator determines to be innovative or 
alternative technology shall receive in-
creased grants under § 35.2152. 

(1) Only funds from the reserve in 
§ 35.2020(c) shall be used to increase 
these grants. 

(2) If the project is an alternative to 
conventional treatment works for a 
small community, funds from the re-
serve in § 35.2020(b) may be used for the 
75 percent portion, or any lower Fed-
eral share of the grant as determined 
under § 35.2152. 

(b) Cost-effectiveness preference. The 
Regional Administrator may award 
grant assistance for a treatment works 
or portion of a treatment works using 
innovative or alternative technologies 
if the total present worth cost of the 
treatment works for which the grant is 
to be made does not exceed the total 
present worth cost of the most cost-ef-
fective alternative by more than 15 per-
cent. 

(1) Privately-owned individual sys-
tems (§ 35.2034) are not eligible for this 
preference. 

(2) If the present worth costs of the 
innovative or alternative unit proc-
esses are 50 percent or less of the 
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present worth cost of the treatment 
works, the cost-effectiveness pref-
erence applies only to the innovative 
or alternative components. 

(c) Modification or replacement of inno-
vative and alternative projects. The Re-
gional Administrator may award grant 
assistance to fund 100 percent of the al-
lowable costs of the modification or re-
placement of any project funded with 
increased grant funding in accordance 
with paragraph (a) of this section if he 
determines that: 

(1) The innovative or alternative ele-
ments of the project have caused the 
project or significant elements of the 
complete waste treatment system of 
which the project is a part to fail to 
meet project performance standards; 

(2) The failure has significantly in-
creased operation and maintenance ex-
penditures for the project or the com-
plete waste treatment system of which 
the project is a part; or requires sig-
nificant additional capital expendi-
tures for corrective action; 

(3) The failure has occurred prior to 
two years after initiation of operation 
of the project; and 

(4) The failure is not attributable to 
negligence on the part of any person.

§ 35.2034 Privately owned individual 
systems. 

(a) An eligible applicant may apply 
for a grant to build privately owned 
treatment works serving one or more 
principal residences or small commer-
cial establishments. 

(b) In addition to those applicable 
limitations set forth in §§ 35.2100 
through 35.2127 the grant applicant 
shall: 

(1) Demonstrate that the total cost 
and environmental impact of building 
the individual system will be less than 
the cost of a conventional system; 

(2) Certify that the principal resi-
dence or small commercial establish-
ment was constructed before December 
27, 1977, and inhabited or in use on or 
before that date; 

(3) Apply on behalf of a number of in-
dividual units to be served in the facili-
ties planning area; 

(4) Certify that public ownership of 
such works is not feasible and list the 
reasons; and 

(5) Certify that such treatment works 
will be properly operated and main-
tained and will comply with all other 
requirements of section 204 of the Act.

§ 35.2035 Rotating biological con-
tractor (RBC) replacement grants. 

The Regional Administrator may 
award a grant for 100 percent of the 
cost, including planning and design 
costs, of modification or replacement 
of RBCs which have failed to meet de-
sign performance specifications, pro-
vided: 

(a) The applicant for a modification/
replacement grant demonstrates to the 
Regional Administrator’s satisfaction, 
by a preponderance of the evidence, 
that the RBC failure is not due to the 
negligence of any person, including the 
treatment works owner, the applicant, 
its engineers, contractors, equipment 
manufacturers or suppliers; 

(b) The RBC failure has significantly 
increased the project’s capital or oper-
ation and maintenance costs; 

(c) The modification/replacement 
project meets all requirements of 
EPA’s construction grant and other ap-
plicable regulations, including 40 CFR 
parts 31, 32 and 35; 

(d) The modification/replacement 
project is included within the fundable 
range of the State’s annual project pri-
ority list; and 

(e) The State certifies the project for 
funding from its regular (i.e. non-re-
serve) allotments and from funds ap-
propriated or otherwise available after 
February 4, 1987. 

[55 FR 27095, June 29, 1990]

§ 35.2036 Design/build project grants. 
(a) Terms and conditions. The Re-

gional Administrator may award a de-
sign/build (Step 7) project grant pro-
vided that: 

(1) The proposed treatment works has 
an estimated total cost of $8 million or 
less; 

(2) The proposed treatment works is 
an aerated lagoon, trickling filter, 
waste stabilization pond, land applica-
tion system (wastewater or sludge), 
slow rate (intermittent) sand filter or 
subsurface disposal system; 

(3) The proposed treatment works 
will be an operable unit, will meet all 
requirements of title II of the Act, and 
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will be operated to meet the require-
ments of any applicable permit; 

(4) The grantee obtains bonds from 
the contractor in an amount the Re-
gional Administrator determines ade-
quate to protect the Federal interest in 
the treatment works (see 40 CFR 
31.36(h)); 

(5) The grantee will not allow any en-
gineer, engineering firm or contractor 
which provided facilities planning or 
pre-bid services to bid or carry out any 
part of the design/build work; 

(6) Contracts will be firm, fixed price 
contracts; 

(7) The grantee agrees that the grant 
amount, as amended to reflect the low-
est responsive/responsible bid (see 
paragraph (e) of this section), will not 
be increased; 

(8) The grantee will establish reason-
able building start and completion 
dates; 

(9) The grantee agrees that EPA will 
not pay more than 95 percent of the 
grant amount until after completion of 
building and the Regional Administra-
tor’s final project approval, based on 
initiation of operation and acceptance 
of the facility by the grantee; 

(10) The grantee agrees that a recipi-
ent of a Step 7 grant is not eligible for 
any other grant for the project under 
title II of the Act; and 

(11) The grantee accepts other terms 
and conditions deemed necessary by 
the Regional Administrator. 

(b) Procurement. (1) Grantee procure-
ment for developing or supplementing 
the facilities plan to prepare the pre-
bid package, as well as for designing 
and building the project and per-
forming construction management and 
contract administration, will be in ac-
cordance with EPA procurement re-
quirements at 40 CFR part 31. 

(2) The grantee will use the sealed bid 
(formal advertising) method of pro-
curement to select the design/build 
contractor. 

(3) The grantee may use the same ar-
chitect or engineer that prepared the 
facilities plan to provide any or all of 
the pre-bid, construction management, 
and contract and/or project administra-
tion services provided the initial pro-
curement met EPA requirements (see 
40 CFR 31.36(k)). 

(c) Pre-bid package. Each design/build 
project grant will provide for the prep-
aration of a pre-bid package that is suf-
ficiently detailed to insure that the 
bids received for the design/build work 
are complete, accurate and comparable 
and will result in a cost-effective, oper-
able facility. 

(d) Grant amount. The grant amount 
will be based on an estimate of the de-
sign/build project’s final cost, includ-
ing: 

(1) An allowance for facilities plan-
ning if the grantee did not receive a 
Step 1 grant (the amount of the allow-
ance is established as a percentage of 
the estimated design/build cost in ac-
cordance with appendix B of this sub-
part); 

(2) An estimated cost of sup- 
plementing the facilities plan and 
other costs necessary to prepare the 
pre-bid package (see appendix A.I.1(a) 
of this subpart); and 

(3) The estimated cost of the design/
build contract. 

(e) Amended grant amount. (1) After 
bids are accepted for the design/build 
contract, and the price of the lowest 
responsive, responsible bidder is deter-
mined, EPA will amend the design/
build project grant based on: 

(i) The amount of the lowest respon-
sive, responsible bid; 

(ii) A lump sum for construction 
management, contract and project ad-
ministration services and contin-
gencies; 

(iii) Any adjustments to the final al-
lowance for facilities planning if in-
cluded as required by paragraph (c)(1) 
of this section (the amount of the final 
allowance is established as a percent-
age of the actual building cost in ac-
cordance with appendix B of this sub-
part); 

(iv) The actual reasonable and nec-
essary cost of supplementing the facili-
ties plan to prepare the pre-bid pack-
age (see paragraph (c)(1) of this sec-
tion); and 

(v) The submission of approvable 
items required by § 35.2203 of this part. 

(2) Changes to Step 7 projects cannot 
increase the amount of EPA assistance 
established at the time of the grant 
amendment. 

(f) Allotment limit for design/build 
grants. The Governor may use up to 20 
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percent of the State’s annual allotment 
for design/build project grants. 

[55 FR 27096, June 29, 1990]

§ 35.2040 Grant application. 
Applicants for Step 2+3 or Step 3 as-

sistance shall submit applications to 
the State. In addition to the informa-
tion required in parts 30 and 33 of this 
subchapter, applicants shall provide 
the following information: 

(a) Step 2+3: Combined design and 
building of a treatment works and build-
ing related services and supplies. An ap-
plication (EPA form 5700–32) for Step 
2+3 grant assistance shall include: 

(1) A facilities plan prepared in ac-
cordance with subpart E or I as appro-
priate; 

(2) Certification from the State that 
there has been adequate public partici-
pation based on State and local stat-
utes; 

(3) Notification of any advance re-
ceived under § 35.2025(b); 

(4) Evidence of compliance with all 
application limitations on award 
(§§ 35.2100 through 35.2127); and 

(5) The project schedule. 
(b) Step 3: Building of a treatment 

works and related services and supplies. 
An application (EPA form 5700–32) for 
Step 3 grant assistance shall include: 

(1) A facilities plan prepared in ac-
cordance with subpart E or I as appro-
priate; 

(2) Certification from the State that 
there has been adequate public partici-
pation based on State and local stat-
utes; 

(3) Notification of any advance re-
ceived under § 35.2025(b); 

(4) Evidence of compliance with all 
applicable limitations on award 
(§§ 35.2100 through 35.2127); 

(5) Final design drawings and speci-
fications; 

(6) The project schedule; and 
(7) In the case of an application for 

Step 3 assistance that is solely for the 
acquisition of eligible real property, a 
plat which shows the legal description 
of the property to be acquired, a pre-
liminary layout of the distribution and 
drainage systems, and an explanation 
of the intended method of acquiring 
the real property (see 40 CFR part 4). 

(c) Training facility project. An appli-
cation (EPA form 5700–32) for a grant 

for construction and support of a train-
ing facility, facilities or training pro-
grams under section 109(b) of the Act 
shall include: 

(1) A written commitment from the 
State agency to carry out at such facil-
ity a program of training; and 

(2) If a facility is to be built, an engi-
neering report including facility design 
data and cost estimates for design and 
building. 

(d) Advances of allowance. State appli-
cations for advances of allowance to 
small communities shall be on EPA 
form 5700–31, Application for Federal 
Assistance (short form). The applica-
tion shall include: 

(1) A list of communities that re-
ceived an advance of allowance and the 
amount received by each under the pre-
vious State grant; and 

(2) The basis for the amount re-
quested. 

(e) Field Testing of Innovative and Al-
ternative Technology. An application 
(EPA Form 5700–32) for field testing of 
I/A projects shall include a field testing 
plan containing: 

(1) Identification; including size, of 
all principal components to be tested; 

(2) Location of testing facilities in 
relationship to full scale design; 

(3) Identification of critical design 
parameters and performance variables 
that are to be verified as the basis for 
I/A determinations: 

(4) Schedule for construction of field 
testing facilities and duration of pro-
posed testing; 

(5) Capital and O&M cost estimate of 
field testing facilities with documenta-
tion of cost effectiveness of field test-
ing approach; and 

(6) Design drawing, process flow dia-
gram, equipment specification and re-
lated engineering data and information 
sufficient to describe the overall design 
and proposed performance of the field 
testing facility. 

(f) Marine CSO Fund Project. An appli-
cation (EPA Form 5700–32) for marine 
CSO grant assistance under § 35.2024(b) 
shall include: 

(1) All information required under 
paragraphs (b) (1), (2), (4), (6), and (7), of 
this section; 

(2) Final design drawings and speci-
fications or a commitment to provide 
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them by a date set by the Regional Ad-
ministrator; and 

(3) The water quality benefits dem-
onstration required under § 35.2024(b)(1). 

(g) Design/build project grant (Step 7). 
An application (EPA Form 5700–20) for 
a design/build project grant shall in-
clude: 

(1) All the information required in 
paragraphs (b) (1), (2) and (4) of this 
section; and 

(2) The estimated building start and 
completion dates and Federal payment 
schedule (the start and completion 
dates may be revised when the design/
build bids are accepted and included in 
the amended grant). 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985; 55 FR 27096, June 29, 
1990]

§ 35.2042 Review of grant applications. 
(a) All States shall review grant ap-

plications to ensure that they are com-
plete. When the State determines the 
proposed project is entitled to priority 
it shall forward the State priority cer-
tification and, except where applica-
tion review is delegated, the complete 
application to the regional Adminis-
trator for review. 

(b)(1) All States delegated authority 
to manage the construction grants pro-
gram under section 205(g) of the Act 
and subpart F of this part shall furnish 
a written certification to the Regional 
Administrator, on a project-by-project 
basis, stating that the applicable Fed-
eral requirements within the scope of 
authority delegated to the State under 
the delegation agreement have been 
met. The certification must be sup-
ported by documentation specified in 
the delegation agreement which will be 
made available to the Regional Admin-
istrator upon request. The Regional 
Administrator shall accept the certifi-
cation unless he determines the State 
has failed to establish adequate 
grounds for the certification or that an 
applicable requirement has not been 
met. 

(2)(i) When EPA receives a certifi-
cation covering all delegable preaward 
requirements, the Regional Adminis-
trator shall approve or disapprove the 
grant within 45 calendar days of receipt 

of the certification. The Regional Ad-
ministrator shall state in writing the 
reasons for any disapproval, and he 
shall have an additional 45 days to re-
view any subsequent revised submis-
sions. If the Regional Administrator 
fails to approve or disapprove the grant 
within 45 days of receipt of the applica-
tion, the grant shall be deemed ap-
proved and the Regional Adminstrator 
shall issue the grant agreement. 

(ii) Grant increase requests are sub-
ject to the 45 day provision of this sec-
tion if the State has been delegated au-
thority over the subject matter of the 
request. 

(c) Applications for assistance for 
training facilities funded under section 
109(b) and for State advances of allow-
ance under section 201(l)(1) of the Act 
and § 35.2025 will be reviewed in accord-
ance with part 30 of this subchapter. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2050 Effect of approval or certifi-
cation of documents. 

Review or approval of facilities 
plans, design drawings and specifica-
tions or other documents by or for EPA 
is for administrative purposes only and 
does not relieve the grantee of its re-
sponsibility to properly plan, design, 
build and effectively operate and main-
tain the treatment works described in 
the grant agreement as required under 
law, regulations, permits, and good 
management practices. EPA is not re-
sponsible for increased costs resulting 
from defects in the plans, design draw-
ings and specifications or other sub-
agreement documents.

§ 35.2100 Limitations on award. 
(a) Facilities plan approval. Before 

awarding grant assistance for any 
project the Regional Administrator 
shall approve the facilities plan and 
final design drawings and specifica-
tions and determine that the applicant 
and the applicant’s project have met 
all the applicable requirements of 
§§ 35.2040 and 35.2100 through § 35.2127 
except as provided in § 35.2202 for Step 
2+3 projects and § 35.2203 for Step 7 
projects. 

(b) Agreement on eligible costs. (1) Con-
current with the approval of a Step 3, 
Step 2+3 or Step 7 grant, the Regional 
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Administrator and the grant applicant 
will enter into a written agreement 
which will specify the items in the pro-
posed project that are eligible for Fed-
eral payments and which shall be in-
corporated as a special grant condition 
in the grant award. 

(2) Notwithstanding such agreement, 
the Regional Administrator may: 

(i) Modify eligibility determinations 
that are found to violate applicable 
Federal statutes and regulations; 

(ii) Conduct an audit of the project; 
(iii) Withhold or recover Federal 

funds for costs that are found to be un-
reasonable, unsupported by adequate 
documentation or otherwise unallow-
able under applicable Federal cost 
principles; 

(iv) Withhold or recover Federal 
funds for costs that are incurred on a 
project that fails to meet the design 
specifications or effluent limitations 
contained in the grant agreement and 
NPDES permit issued under section 402 
of the Act. 

[55 FR 27096, June 29, 1990]

§ 35.2101 Advanced treatment. 
Projects proposing advanced treat-

ment shall be awarded grant assistance 
only after the project has been re-
viewed under EPA’s advanced treat-
ment review policy. This review must 
be completed before submission of any 
application. EPA recommends that po-
tential grant applicants obtain this re-
view before initiation of design.

§ 35.2102 Water quality management 
planning. 

Before grant assistance can be award-
ed for any treatment works project, 
the Regional Administrator shall first 
determine that the project is: 

(a) Included in any water quality 
management plan being implemented 
for the area under section 208 of the 
Act or will be included in any water 
quality management plan that is being 
developed for the area and reasonable 
progress is being made toward the im-
plementation of that plan; and 

(b) In conformity with any plan or re-
port implemented or being developed 
by the State under sections 303(e) and 
305(b) of the Act. 

[55 FR 27097, June 29, 1990]

§ 35.2103 Priority determination. 

The project shall be entitled to pri-
ority in accordance with § 35.2015, and 
the award of grant assistance for the 
project shall not jeopardize the funding 
of any project of higher priority under 
the approved priority system.

§ 35.2104 Funding and other consider-
ations. 

(a) The applicant shall; 
(1) Agree to pay the non-Federal 

project costs; 
(2) Demonstrate the legal, institu-

tional, managerial, and financial capa-
bility to ensure adequate building and 
operation and maintenance of the 
treatment works throughout the appli-
cant’s jurisdiction including the abil-
ity to comply with part 30 of this sub-
chapter. This demonstration must in-
clude: An explanation of the roles and 
responsibilities of the local govern-
ments involved; how construction and 
operation and maintenance of the fa-
cilities will be financed; a current esti-
mate of the cost of the facilities; and a 
calculation of the annual costs per 
household. It must also include a writ-
ten certification signed by the appli-
cant that the applicant has analyzed 
the costs and financial impacts of the 
proposed facilities, and that it has the 
capability to finance and manage their 
building and operation and mainte-
nance in accordance with this regula-
tion; 

(3) Certify that it has not violated 
any Federal, State or local law per-
taining to fraud, bribery, graft, kick-
backs, collusion, conflict of interest or 
other unlawful or corrupt practice re-
lating to or in connection with facili-
ties planning or design work on a 
wastewater treatment works project. 

(4) Indicate the level of participation 
for minority and women’s business en-
terprises during facilities planning and 
design of the project. 

(b) Federal assistance made available 
by the Farmers Home Administration 
may be used to provide the non-Federal 
share of the project’s cost. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990]
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§ 35.2105 Debarment and suspension. 
The applicant shall indicate whether 

it used the services of any individual, 
organization, or unit of government for 
facilities planning or design work 
whose name appears on the master list 
of debarments, suspensions, and vol-
untary exclusions. See 40 CFR 32.400. If 
the applicant indicates it has used the 
services of a debarred individual or 
firm, EPA will closely examine the fa-
cilities plan, design drawings and spec-
ifications to determine whether to 
award a grant. EPA will also determine 
whether the applicant should be found 
non-responsible under part 30 of this 
subchapter or be the subject of possible 
debarment or suspension under part 32 
of this subchapter.

§ 35.2106 Plan of operation. 
The applicant shall submit a draft 

plan of operation that addresses devel-
opment of: An operation and mainte-
nance manual; an emergency operating 
program; personnel training; an ade-
quate budget consistent with the user 
charge system approved under § 35.2140; 
operational reports; laboratory testing 
needs; and an operation and mainte-
nance program for the complete waste 
treatment system.

§ 35.2107 Intermunicipal service agree-
ments. 

If the project will serve two or more 
municipalities, the applicant shall sub-
mit the executed intermunicipal agree-
ments, contracts or other legally bind-
ing instruments necessary for the fi-
nancing, building and operation of the 
proposed treatment works. At a min-
imum they must include the basis upon 
which costs are allocated, the formula 
by which costs are allocated, and the 
manner in which the cost allocation 
system will be administered. The Re-
gional Administrator may waive this 
requirement provided the applicant can 
demonstrate: 

(a) That such an agreement is al-
ready in place; or 

(b) Evidence of historic service rela-
tionships for water supply, wastewater 
or other services between the affected 
communities regardless of the exist-
ence of formal agreements, and 

(c) That the financial strength of the 
supplier agency is adequate to continue 

the project, even if one of the proposed 
customer agencies fails to participate. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2108 Phased or segmented treat-
ment works. 

Grant funding may be awarded for a 
phase or segment of a treatment 
works, subject to the limitations of 
§ 35.2123, although that phase or seg-
ment does not result in compliance 
with the enforceable requirements of 
the Act, provided: 

(a) The grant agreement requires the 
recipient to make the treatment works 
of which the phase or segment is a part 
operational and comply with the en-
forceable requirements of the Act ac-
cording to a schedule specified in the 
grant agreement regardless of whether 
grant funding is available for the re-
maining phases and segments; and 

(b) Except in the case of a grant sole-
ly for the acquisition of eligible real 
property, one or more of the following 
conditions exist: 

(1) The Federal share of the cost of 
building the treatment works would re-
quire a disproportionate share of the 
State’s annual allotment relative to 
other needs or would require a major 
portion of the State’s annual allot-
ment; 

(2) The period to complete the build-
ing of the treatment works will cover 
three years or more; 

(3) The treatment works must be 
phased or segmented to meet the re-
quirements of a Federal or State court 
order; or 

(4) The treatment works is being 
phased or segmented to build only the 
less-than-secondary facility pending a 
final decision on the applicant’s re-
quest for a secondary treatment re-
quirement waiver under section 301(h) 
of the Act. 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985]

§ 35.2109 Step 2+3. 

The Regional Administrator may 
award a Step 2+3 grant which will pro-
vide the Federal share of an allowance 
under appendix B and the estimated al-
lowable cost of the project only if: 
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(a) The population of the applicant 
municipality is 25,000 or less according 
to the most recent U.S. Census; 

(b) The total Step 3 building cost is 
estimated to be $8 million or less; and 

(c) The project is not for a treatment 
works phase or segment.

§ 35.2110 Access to individual systems. 
Applicants for privately owned indi-

vidual systems shall provide assurance 
of access to the systems at all reason-
able times for such purposes as inspec-
tion, monitoring, building, operation, 
rehabilitation and replacement.

§ 35.2111 Revised water quality stand-
ards. 

After December 29, 1984, no grant can 
be awarded for projects that discharge 
into stream segments which have not, 
at least once since December 29, 1981, 
had their water quality standards re-
viewed and revised or new standards 
adopted, as appropriate, under section 
303(c) of the Act, unless: 

(a) The State has in good faith sub-
mitted such water quality standards 
and the Regional Administrator has 
failed to act on them within 120 days of 
receipt; 

(b) The grant assistance is for the 
construction of non-discharging land 
treatment or containment ponds; or 

(c) The grant assistance is a State 
program grant awarded under section 
205(g) or 205(j) of the Act. 

[50 FR 45895, Nov. 4, 1985]

§ 35.2112 Marine discharge waiver ap-
plicants. 

If the applicant is also an applicant 
for a secondary treatment requirement 
waiver under section 301(h) of the Act, 
a plan must be submitted which con-
tains a modified scope of work, a sched-
ule for completion of the less-than-sec-
ondary facility and an estimate of 
costs providing for building the pro-
posed less-than-secondary facilities, in-
cluding provisions for possible future 
additions of treatment processes or 
techniques to meet secondary treat-
ment requirements.

§ 35.2113 Environmental review. 
(a) The environmental review re-

quired by part 6 of this chapter must be 
completed before submission of any ap-

plication. The potential applicant 
should work with the State and EPA as 
early as possible in the facilities plan-
ning process to determine if the project 
qualifies for a categorical exclusion 
from part 6 requirements, or whether a 
finding of no significant impact or an 
environmental impact statement is re-
quired. 

(b) In conjunction with the facilities 
planning process as described in 
§ 35.2030(c), a potential applicant may 
request, in writing, that EPA make a 
formal determination under part 6 of 
this chapter.

§ 35.2114 Value engineering. 

(a) If the project has not received 
Step 2 grant assistance the applicant 
shall conduct value engineering if the 
total estimated cost of building the 
treatment works is more than $10 mil-
lion. 

(b) The value engineering rec-
ommendations shall be implemented to 
the maximum extent feasible. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2116 Collection system. 

Except as provided in § 35.2032(c), if 
the project involves collection system 
work, such work: 

(a) Shall be for the replacement or 
major rehabilitation of an existing col-
lection system which was not build 
with Federal funds awarded on or after 
October 18, 1972, and shall be necessary 
to the integrity and performance of the 
complete waste treatment system; or 

(b) Shall be for a new cost-effective 
collection system in a community in 
existence on October 18, 1972, which has 
sufficient existing or planned capacity 
to adequately treat such collected 
wastewater and where the bulk (gen-
erally two-thirds) of the expected flow 
(flow from existing plus future residen-
tial users) will be from the resident 
population on October 18, 1972. The ex-
pected flow will be subject to the limi-
tations for interceptors contained in 
§ 35.2123. If assistance is awarded, the 
grantee shall provide assurances that 
the existing population will connect to 
the collection system within a reason-
able time after project completion.
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§ 35.2118 Preaward costs. 
(a) EPA will not award grant assist-

ance for Step 2+3 and Step 3 work per-
formed before award of grant assist-
ance for that project, except: 

(1) In emergencies or instances where 
delay could result in significant cost 
increases, the Regional Administrator 
may approve preliminary building 
work (such as procurement of major 
equipment requiring long lead times, 
field testing of innovative and alter-
native technologies, minor sewer reha-
bilitation, acquisition of eligible land 
or an option for the purchase of eligible 
land or advance building on minor por-
tions of treatment works) after com-
pletion of the environmental review as 
required by § 35.2113. 

(2) If the Regional Administrator ap-
proves preliminary Step 3 work, such 
approval is not an actual or implied 
commitment of grant assistance and 
the applicant proceeds at its own risk. 

(b) Any procurement is subject to the 
requirements of 40 CFR part 33, and in 
the case of acquisition of eligible real 
property, 40 CFR part 4. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990]

§ 35.2120 Infiltration/Inflow. 
(a) General. The applicant shall dem-

onstrate to the Regional Administra-
tor’s satisfaction that each sewer sys-
tem discharging into the proposed 
treatment works project is not or will 
not be subject to excessive infiltration/
inflow. For combined sewers, inflow is 
not considered excessive in any event. 

(b) Inflow. If the rainfall induced 
peak inflow rate results or will result 
in chronic operational problems during 
storm events, or the rainfall-induced 
total flow rate exceeds 275 gpcd during 
storm events, the applicant shall per-
form a study of the sewer system to de-
termine the quantity of excessive in-
flow and to propose a rehabilitation 
program to eliminate the excessive in-
flow. All cases in which facilities are 
planned for the specific storage and/or 
treatment of inflow shall be subject to 
a cost-effectiveness analysis. 

(c) Infiltration. (1) If the flow rate at 
the existing treatment facility is 120 

gallons per capita per day or less dur-
ing periods of high groundwater, the 
applicant shall build the project in-
cluding sufficient capacity to transport 
and treat any existing infiltration. 
However, if the applicant believes any 
specific portion of its sewer system is 
subject to excessive infiltration, the 
applicant may confirm its belief in a 
cost-effectiveness analysis and propose 
a sewer rehabilitation program to 
eliminate that specific excessive infil-
tration. 

(2) If the flow rate at the existing 
treatment facility is more than 120 gal-
lons per capita per day during periods 
of high groundwater, the applicant 
shall either: 

(i) Perform a study of the sewer sys-
tem to determine the quantity of ex-
cessive infiltration and to propose a 
sewer rehabilitation program to elimi-
nate the excessive infiltration; or 

(ii) If the flow rate is not signifi-
cantly more than 120 gallons per capita 
per day, request the Regional Adminis-
trator to determine that he may pro-
ceed without further study, in which 
case the allowable project cost will be 
limited to the cost of a project with a 
capacity of 120 gallons per capita per 
day under appendix A.G.2.a. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985]

§ 35.2122 Approval of user charge sys-
tem and proposed sewer use ordi-
nance. 

If the project is for Step 3 grant as-
sistance, unless it is solely for acquisi-
tion of eligible land, the applicant 
must obtain the Regional Administra-
tor’s approval of its user charge system 
(§ 35.2140) and proposed (or existing) 
sewer use ordinance § 35.2130). If the ap-
plicant has a sewer use ordinance or 
user charge system in affect, the appli-
cant shall demonstrate to the Regional 
Administrator’s satisfaction that they 
meet the requirements of this part and 
are being enforced. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)
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§ 35.2123 Reserve capacity. 
EPA will limit grant assistance for 

reserve capacity as follows: 
(a) If EPA awarded a grant for a Step 

3 interceptor segment before December 
29, 1981, EPA may award grants for re-
maining interceptor segments included 
in the facilities plan with reserve ca-
pacity as planned, up to 40 years. 

(b) Except as provided in paragraph 
(a) of this section, if EPA awards a 
grant for a Step 3 or Step 3 segment of 
a primary, secondary, or advanced 
treatment facility or its interceptors 
included in the facilities plan before 
October 1, 1984, the grant for that Step 
3 or Step 3 segment, and any remaining 
segments, may include 20 years reserve 
capacity. 

(c) Except as provided in paragraph 
(b) of this section, after September 30, 
1984, no grant shall be made to provide 
reserve capacity for a project for sec-
ondary treatment or more stringent 
treatment or new interceptors and ap-
purtenances. Grants for such projects 
shall be based on capacity necessary to 
serve existing needs (including existing 
needs of residential, commercial, in-
dustrial, and other users) as deter-
mined on the date of the approval of 
the Step 3 grant. Grant assistance 
awarded after September 30, 1990 shall 
be limited to the needs existing on Sep-
tember 30, 1990. 

(d) For any application with capacity 
in excess of that provided by this sec-
tion: 

(1) All incremental costs shall be 
paid by the applicant. Incremental 
costs include all costs which would not 
have been incurred but for the addi-
tional excess capacity, i.e., any cost in 
addition to the most cost-effective al-
ternative with eligible reserve capacity 
described under paragraphs (a) and (b) 
of this section. 

(2) It must be determined that the ac-
tual treatment works to be built meets 
the requirements of the National Envi-
ronmental Policy Act and all applica-
ble laws and regulations. 

(3) The Regional Administrator shall 
approve the plans, specifications and 
estimates for the actual treatment 
works. 

(4) The grantee shall assure the Re-
gional Administrator satisfactorily 
that it has assessed the costs and fi-

nancial impacts of the actual treat-
ment works and has the capability to 
finance and manage their construction 
and operation. 

(5) The grantee must implement a 
user charge system which applies to 
the entire service area of the grantee. 

(6) The grantee shall execute appro-
priate grant conditions or releases pro-
tecting the Federal Government from 
any claim for any of the costs of con-
struction due to the additional capac-
ity.

§ 35.2125 Treatment of wastewater 
from industrial users. 

(a) Grant assistance shall not be pro-
vided for a project unless the project is 
included in a complete waste treat-
ment system and the principal purpose 
of both the project and the system is 
for the treatment of domestic waste-
water of the entire community, area, 
region or district concerned. 

(b) Allowable project costs do not in-
clude: 

(1) Costs of interceptor or collector 
sewers constructed exclusively, or al-
most exclusively, to serve industrial 
users; or 

(2) Costs for control or removal of 
pollutants in wastewater introduced 
into the treatment works by industrial 
users, unless the applicant is required 
to remove such pollutants introduced 
from nonindustrial users.

§ 35.2127 Federal facilities. 
Grant assistance shall not be pro-

vided for costs to transport or treat 
wastewater produced by a facility that 
is owned and operated by the Federal 
Government which contributes more 
than 250,000 gallons per day or 5 per-
cent of the design flow of the complete 
waste treatment system, whichever is 
less. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2130 Sewer use ordinance. 
The sewer use ordinance (see also 

§§ 35.2122 and 35.2208) or other legally 
binding document shall prohibit any 
new connections from inflow sources 
into the treatment works and require 
that new sewers and connections to the 
treatment works are properly designed 
and constructed. The ordinance or 
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other legally binding document shall 
also require that all wastewater intro-
duced into the treatment works not 
contain toxics or other pollutants in 
amounts or concentrations that endan-
ger public safety and physical integrity 
of the treatment works; cause viola-
tion of effluent or water quality limi-
tations; or preclude the selection of the 
most cost-effective alternative for 
wastewater treatment and sludge dis-
posal. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2140 User charge system. 
The user charge system (see §§ 35.2122 

and 35.2208) must be designed to 
produce adequate revenues required for 
operation and maintenance (including 
replacement). It shall provide that 
each user which discharges pollutants 
that cause an increase in the cost of 
managing the effluent or sludge from 
the treatment works shall pay for such 
increased cost. The user charge system 
shall be based on either actual use 
under paragraph (a) of this section, ad 
valorem taxes under paragraph (b) of 
this section, or a combination of the 
two. 

(a) User charge system based on actual 
use. A grantee’s user charge system 
based on actual use (or estimated use) 
of wastewater treatment services shall 
provide that each user (or user class) 
pays its proportionate share of oper-
ation and maintenance (including re-
placement) costs of treatment works 
within the grantee’s service area, based 
on the user’s proportionate contribu-
tion to the total wastewater loading 
from all users (or user classes). 

(b) User charge system based on ad va-
lorem taxes. A grantee’s user charge 
system which is based on ad valorem 
taxes may be approved if: 

(1) On December 27, 1977, the grantee 
had in existence a system of dedicated 
ad valorem taxes which collected reve-
nues to pay the cost of operation and 
maintenance of wastewater treatment 
works within the grantee’s service area 
and the grantee has continued to use 
that system; 

(2) The ad valorem user charge sys-
tem distributes the operation and 
maintenance (including replacement) 
costs for all treatment works in the 

grantee’s jurisdiction to the residential 
and small non-residential user class 
(including at the grantee’s option non-
residential, commercial and industrial 
users that introduce no more than the 
equivalent of 25,000 gallons per day of 
domestic sanitary wastes to the treat-
ment works), in proportion to the use 
of the treatment works by this class; 
and 

(3) Each member of the industrial 
user and commercial user class which 
discharges more than 25,000 gallons per 
day of sanitary waste pays its share of 
the costs of operation and maintenance 
(including replacement) of the treat-
ment works based upon charges for ac-
tual use. 

(c) Notification. Each user charge sys-
tem must provide that each user be no-
tified, at least annually, in conjunction 
with a regular bill (or other means ac-
ceptable to the Regional Adminis-
trator), of the rate and that portion of 
the user charges or ad valorem taxes 
which are attributable to wastewater 
treatment services. 

(d) Financial management system. Each 
user charge system must include an 
adequate financial management sys-
tem that will accurately account for 
revenues generated by the system and 
expenditures for operation and mainte-
nance (including replacement) of the 
treatment system, based on an ade-
quate budget identifying the basis for 
determining the annual operation and 
maintenance costs and the costs of per-
sonnel, material, energy and adminis-
tration. 

(e) Charges for operation and mainte-
nance for extraneous flows. The user 
charge system shall provide that the 
costs of operation and maintenance for 
all flow not directly attributable to 
users (i.e., infiltration/inflow) be dis-
tributed among all users based upon ei-
ther of the following: 

(1) In the same manner that it dis-
tributes the costs for their actual use, 
or 

(2) Under a system which uses one or 
any combination of the following fac-
tors on a reasonable basis: 

(i) Flow volume of the users; 
(ii) Land area of the users; 
(iii) Number of hookups or discharges 

of the users; 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00589 Fmt 8010 Sfmt 8002 Y:\SGML\200139T.XXX 200139T



590

40 CFR Ch. I (7–1–03 Edition)§ 35.2152

(iv) Property valuation of the users, 
if the grantee has an approved user 
charge system based on ad valorem 
taxes. 

(f) After completion of building a 
project, revenue from the project (e.g., 
sale of a treatment-related by-product; 
lease of the land; or sale of crops grown 
on the land purchased under the grant 
agreement) shall be used to offset the 
costs of operation and maintenance. 
The grantee shall proportionately re-
duce all user charges. 

(g) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in-
corporate the user charge system. If 
the project accepts wastewater from 
other municipalities, the subscribers 
receiving waste treatment services 
from the grantee shall adopt user 
charge systems in accordance with this 
section. These user charge systems 
shall also be incorporated in appro-
priate municipal legislative enact-
ments or other appropriate authority 
of all municipalities contributing 
wastes to the treatment works. 

(h) Inconsistent agreements. The user 
charge system shall take precedence 
over any terms or conditions of agree-
ments or contracts which are incon-
sistent with the requirements of sec-
tion 204(b)(1)(A) of the Act and this sec-
tion. 

(i) Low income residential user rates. (1) 
Grantees may establish lower user 
charge rates for low income residential 
users after providing for public notice 
and hearing. A low income residential 
user is any residence with a household 
income below the Federal poverty level 
as defined in 45 CFR 1060.2 or any resi-
dence designated as low income under 
State law or regulation. 

(2) Any lower user charge rate for low 
income residential users must be de-
fined as a uniform percentage of the 
user charge rate charged other residen-
tial users. 

(3) The costs of any user charge re-
ductions afforded a low income residen-
tial class must be proportionately ab-
sorbed by all other user classes. The 
total revenue for operation and main-
tenance (including equipment replace-
ment) of the facilities must not be re-

duced as a result of establishing a low 
income residential user class. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990]

§ 35.2152 Federal share. 
(a) General. The Federal share for 

each project shall be based on the sum 
of the total Step 3 or Step 7 allowable 
costs and the allowance established in 
the grant agreement under appendix B. 
Except as provided elsewhere in this 
section, the Federal share shall be: 

(1) 75 percent for grant assistance 
awarded before October 1, 1984; 

(2) 55 percent for grant assistance 
awarded after September 30, 1984, ex-
cept as provided in paragraph (a)(3) of 
this section; and 

(3) Subject to paragraphs (c) and (d) 
of this section, 75 percent for grant as-
sistance awarded after September 30, 
1984 and before October 1, 1990, for se-
quential phases or segments of a pri-
mary, secondary, or advanced treat-
ment facility or its interceptors, or in-
filtration/inflow correction provided: 

(i) The treatment works being phased 
or segmented is described in a facilities 
plan approved by the Regional Admin-
istrator before October 1, 1984; 

(ii) The Step 3 grant for the initial 
phase or segment of the treatment 
works described in (a)(3)(i) of this sec-
tion is awarded prior to October 1, 1984; 
and 

(iii) The phase or segment that re-
ceives 75 percent funding is necessary 
to (A) make a phase or segment pre-
viously funded by EPA operational and 
comply with the enforceable require-
ments of the Act, or (B) complete the 
treatment works referenced in (a)(3)(i) 
of this section provided that all phases 
or segments previously funded by EPA 
are operational and comply with the 
enforceable requirements of the Act. 

(b) Innovative and alternative tech-
nology. In accordance with § 35.2032, the 
Federal share for eligible treatment 
works or unit processes and techniques 
that the Regional Administrator deter-
mines meet the definition of innova-
tive or alternative technology shall be 
20 percent greater than the Federal 
share under paragraph (a) or (c) of this 
section, but in no event shall the total 
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Federal share be greater than 85 per-
cent. This increased Federal share de-
pends on the availability of funds from 
the reserve under § 35.2020. The propor-
tional State contribution to the non-
Federal share of building costs for I/A 
projects must be the same as or greater 
than the proportional State contribu-
tion (if any) to the non-Federal share 
of eligible building costs for all treat-
ment works which receive 75 or 55 per-
cent grants or such other Federal share 
under paragraph (c) of this section in 
the State. 

(c) A project for which an application 
for grant assistance has been made be-
fore October 1, 1984, but which was 
under judicial injunction at that time 
prohibiting its construction, shall be 
eligible for a grant at 75 percent of the 
cost of its construction. 

(d) Uniform lower Federal share. (1) Ex-
cept as provided in § 35.2032 (c) and (d) 
of this section, the Governor of a State 
may request the Regional Administra-
tor’s approval to revise uniformly 
throughout the State the Federal share 
of grant assistance for all future 
projects. The revised Federal share 
must apply to all needs categories (see 
§ 35.2015(b)(2)). 

(2) After EPA awards grant assist-
ance for a project, the Federal share 
shall be the same for any grant in-
crease that is within the scope of the 
project. 

(3) The uniform lower Federal share 
established by the Governor does not 
apply to projects funded under 
§ 35.2024(b). 

(e) Training facilities. The Federal 
share of treatment works required to 
train and upgrade waste treatment 
works operations and maintenance per-
sonnel may be up to 100 percent of the 
allowable cost of the project. 

(1) Where a grant is made to serve 
two or more States, the Administrator 
is authorized to make an additional 
grant for a supplemental facility in 
each State. The Federal funds awarded 
to any State under section 109(b) for all 
training facilities shall not exceed 
$500,000. 

(2) Any grantee who received a grant 
under section 109(b) before December 
27, 1977, may have the grant increased 
up to $500,000 by funds made available 

under the Act, not to exceed 100 per-
cent of the allowable costs. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45896, Nov. 4, 1985; 55 FR 27097, June 29, 
1990]

§ 35.2200 Grant conditions. 
In addition to the EPA General 

Grant Conditions (part 30 of this sub-
chapter), each treatment works grant 
shall be subject to the conditions under 
§§ 35.2202 through 35.2218.

§ 35.2202 Step 2+3 projects. 
(a) Prior to initiating action to ac-

quire eligible real property, a Step 2+3 
grantee shall submit for Regional Ad-
ministrator review and written ap-
proval the information required under 
§ 35.2040(b)(7). 

(b) Before initiating procurement ac-
tion for the building of the project, a 
Step 2+3 grantee shall submit for the 
Regional Administrator’s review and 
written approval the information re-
quired under §§ 35.2040(b) (5) and (6), 
35.2106, 35.2107, 35.2130 and 35.2140.

§ 35.2203 Step 7 projects. 
(a) Prior to initiating action to ac-

quire real property, a Step 7 grantee 
shall submit for Regional Adminis-
trator review and written approval the 
information required under 
§ 35.2040(b)(7). 

(b) Before approving a Step 7 grant 
amendment under § 25.2036, the Re-
gional Administrator shall determine 
that the applicant and its project have 
met the requirements of §§ 35.2040 (b)(6) 
and (g), 35.2106, 35.2107, and 35.2122. 

[55 FR 27097, June 29, 1990]

§ 35.2204 Project changes. 
(a) Minor changes in the project work 

that are consistent with the objectives 
of the project and within the scope of 
the grant agreement do not require the 
execution of a formal grant amend-
ment before the grantee’s implementa-
tion of the change. However, the 
amount of the funding provided by the 
grant agreement may only be increased 
by a formal grant amendment. 

(b) The grantee must receive from 
the Regional Administrator a formal 
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grant amendment before implementing 
changes which: 

(1) Alter the project performance 
standards; 

(2) Alter the type of wastewater 
treatment provided by the project; 

(3) Significantly delay or accelerate 
the project schedule; 

(4) Substantially alter the facilities 
plan, design drawings and specifica-
tions, or the location, size, capacity, or 
quality of any major part of the 
project; or 

(5) Otherwise require a formal grant 
amendment under part 30 of this sub-
chapter. 

(c) Notwithstanding paragraph (a) of 
this section, changes to Step 7 projects 
cannot increase the amount of EPA as-
sistance established at the time of the 
grant amendment. 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990]

§ 35.2205 Maximum allowable project 
cost. 

(a) Grants awarded on or after the ef-
fective date of this regulation. Except as 
provided in paragraph (c) of this sec-
tion, for Step 2+3 or Step 3 grants 
awarded on or after the effective date 
of this regulation, the maximum allow-
able project cost will be the sum of: 

(1) The allowable cost of the fol-
lowing: 

(i) The initial award amount of all 
project subagreements between the 
grantee and its contractors; 

(ii) The initial amounts approved for 
force account work to be performed on 
the project; 

(iii) The purchase price of eligible 
real property; and 

(iv) The initial amount approved for 
project costs not included under para-
graphs (a)(1)(i) through (a)(1)(iii) of 
this section, excluding any amounts 
approved for an allowance under 
§ 35.2025 and for contingencies; and 

(2) Five percent of the sum of the 
amounts included under paragraphs 
(a)(1)(i) through (a)(1)(iv) of this sec-
tion. 

(b) Grants awarded before the effective 
date of the regulation. Except as pro-
vided in paragraph (c) of this section, 
for Step 2+3 or Step 3 grants awarded 
before the effective date of this regula-
tion, the maximum allowable increase 

in the cost for work covered by each 
subagreement finally advertised or, 
where there will be no advertisement, 
each subagreement awarded on or after 
the effective date of this regulation 
will be five percent of the initial award 
amount of the subagreement. 

(c) Differing site conditions. In deter-
mining whether the maximum allow-
able project cost or increase in sub-
agreement cost will be exceeded, costs 
of equitable adjustments for differing 
site conditions will be exempt, pro-
vided the requirements of 40 CFR part 
35, subpart I, appendix A, paragraph 
A.1.g. and all other applicable laws and 
regulations have been met. 

[50 FR 46649, Nov. 12, 1985]

§ 35.2206 Operation and maintenance. 

(a) The grantee must assure economi-
cal and effective operation and mainte-
nance (including replacement) of the 
treatment works. 

(b) Except as provided in paragraphs 
(c) (1) and (2) of this section, the Re-
gional Administrator shall not pay 
more than 50 percent of the Federal 
share of any project unless the grantee 
has furnished and the Regional Admin-
istrator has approved the final plan of 
operation required by § 35.2106, and 
shall not pay more than 90 percent of 
the Federal share of any project unless 
the grantee has furnished and the Re-
gional Administrator has approved an 
operation and maintenance manual. 

(c)(1) In projects where segmenting of 
a proposed treatment works has oc-
curred, the Regional Administrator 
shall not pay more than 90 percent of 
the Federal share of the total allowable 
costs of the proposed treatment works 
until the grantee has furnished and the 
Regional Administrator has approved 
an operation and maintenance manual. 

(2) In projects where a component is 
placed in operation before completion 
of the entire project, the Regional Ad-
ministrator shall not make any addi-
tional payment on that project until a 
final operation and maintenance man-
ual for the operating component is fur-
nished and approved. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)
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§ 35.2208 Adoption of sewer use ordi-
nance and user charge system. 

The grantee shall adopt its sewer use 
ordinance and implement its user 
charge system developed under 
§§ 35.2130 and 35.2140 before the treat-
ment works is placed in operation. Fur-
ther, the grantee shall implement the 
user charge system and sewer use ordi-
nance for the useful life of the treat-
ment works.

§ 35.2210 Land acquisition. 
The grantee shall not acquire real 

property determined allowable for 
grant assistance until the Regional Ad-
ministrator has determined that appli-
cable provisions of 40 CFR part 4 have 
been met.

§ 35.2211 Field testing for Innovative 
and Alternative Technology Report. 

The grantee shall submit a report 
containing the procedure, cost, results 
and conclusions of any field testing. 
The report shall be submitted to the 
Regional Administrator in accordance 
with a schedule to be specified in the 
grant agreement. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2212 Project initiation. 
(a) The grantee shall expeditiously 

initiate and complete the project, in 
accordance with the project schedule 
contained in the grant application and 
agreement. Failure to promptly ini-
tiate and complete a project may re-
sult in the imposition of sanctions 
under part 30 of this chapter. 

(b) The grantee shall initiate pro-
curement action for building the 
project promptly after award of a Step 
3 grant or, after receiving written ap-
proval of the information required 
under § 35.2202 under a Step 2+3 grant 
or, for a Step 7 project, after com-
pleting the facilities plan and the prep-
aration of a pre-bid package that is suf-
ficiently detailed to insure that the 
bids received form the design/build 
work will be complete, accurate, com-
parable and will result in a cost-effec-
tive operable facility. Public notice of 
proposed procurement action should be 
made promptly after Step 3 award or 
after final approvals for a Step 2+3 

grant under § 35.2202, or after com-
pleting the pre-bid package for the 
Step 7 award. The grantee shall award 
the subagreement(s) and issue notice(s) 
to proceed, where required, for building 
all significant elements of the project 
within twelve months of the Step 3 
award or final Step 2+3 approvals. 

(c) Failure to promptly award all 
subagreement(s) for building the 
project will result in a limitation on 
allowable costs. (See appendixes A, 
A.2.e.). 

(d) The grantee shall notify the Re-
gional Administrator immediately 
upon award of the subagreement(s) for 
building all significant elements of the 
project (see 40 CFR 33.211). 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990]

§ 35.2214 Grantee responsibilities. 

(a) The grantee shall complete the 
project in accordance with the grant 
agreement including: The facilities 
plan that establishes the need for the 
project; the design drawings and speci-
fications; the plan of operation under 
§ 35.2106 that identifies the basis to de-
termine annual operating costs; the fi-
nancial management system under 
§ 35.2140(d) that adequately accounts for 
revenues and expenditures; the user 
charge system under § 35.2140 that will 
generate sufficient revenue to operate 
and maintain the treatment works; the 
project schedule; and all other applica-
ble regulations. The grantee shall 
maintain and operate the project to 
meet project performance standards in-
cluding the enforceable requirements 
of the Act for the design life. 

(b) The grantee shall provide the ar-
chitectural and engineering services 
and other services necessary to fulfill 
the obligation in paragraph (a) of this 
section.

§ 35.2216 Notice of building completion 
and final inspection. 

The grantee shall notify the Regional 
Administrator when the building of the 
project is complete. Final inspection 
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shall be made by the Regional Admin-
istrator after receipt of the notice of 
building completion. 

(Approved by the Office of Management and 
Budget under control number 2040–0027)

§ 35.2218 Project performance. 

(a) The grantee shall notify the Re-
gional Administrator in writing of the 
actual date of initiation of operation. 

(b) Subject to the provisions of 40 
CFR part 33, the grantee shall select 
the engineer or engineering firm prin-
cipally responsible for either super-
vising construction or providing archi-
tectural and engineering services dur-
ing construction as the prime engineer 
to provide the following services during 
the first year following the initiation 
of operation: 

(1) Direct the operation of the project 
and revise the operation and mainte-
nance manual as necessary to accom-
modate actual operating experience; 

(2) Train or provide for training of 
operating personnel and prepare cur-
ricula and training material for oper-
ating personnel; and 

(3) Advise the grantee whether the 
project is meeting the project perform-
ance standards. 

(c) On the date one year after the ini-
tiation of operation of the project, the 
grantee shall certify to the Regional 
Administrator whether the project 
meets the project performance stand-
ards. If the Regional Administrator or 
the grantee concludes that the project 
does not meet the project performance 
standards, the grantee shall submit the 
following: 

(1) A corrective action report which 
includes an analysis of the cause of the 
project’s failure to meet the perform-
ance standards (including the quantity 
of infiltration/inflow proposed to be 
eliminated), and an estimate of the na-
ture, scope and cost of the corrective 
action necessary to bring the project 
into compliance; 

(2) The schedule for undertaking in a 
timely manner the corrective action 
necessary to bring the project into 
compliance; and 

(3) The scheduled date for certifying 
to the Regional Administrator that the 
project is meeting the project perform-
ance standards. 

(d) Except as provided in § 35.2032(c) 
the grantee shall take corrective ac-
tion necessary to bring a project into 
compliance with the project perform-
ance standards at its own expense. This 
limitation on Federal funding for cor-
rective actions does not apply to train-
ing funds under section 104(g)(1) of the 
Act. 

(e) Nothing in this section: 
(1) Prohibits a grantee from requiring 

more assurances, guarantees, or indem-
nity or other contractual requirements 
from any party performing project 
work; or 

(2) Affects EPA’s right to take reme-
dial action, including enforcement, 
against a grantee that fails to carry 
out its obligations under § 35.2214. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27098, June 29, 1990]

§ 35.2250 Determination of allowable 
costs. 

The Regional Administrator will de-
termine the allowable costs of the 
project based on applicable provisions 
of laws and regulations, the scope of 
the approved project, § 30.705 of this 
subchapter, and appendix A of this sub-
part.

§ 35.2260 Advance purchase of eligible 
land. 

In the case of grant assistance award-
ed solely for the acquisition of eligible 
land, the following provisions are de-
ferred until the award of the ensuing 
Step 3 assistance for the building of fa-
cilities: §§ 35.2105, 35.2130, 35.2140, 35.2206 
and 35.2208.

§ 35.2262 Funding of field testing. 
In the case of grant assistance for 

field testing of innovative or alter-
native wastewater process and tech-
niques, the following provisions are de-
ferred until the award of assistance for 
building the approved facilities: 
§§ 35.2105, 35.2106, 35.2122, 35.2130, 35.2140, 
35.2206, and 35.2208.

§ 35.2300 Grant payments. 
Except as provided in § 35.2206, the 

Regional Administrator shall pay the 
Federal share of the allowance under 
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§ 35.2025 and the allowable project costs 
incurred to date and currently due and 
payable by the grantee, as certified in 
the grantee’s most recent payment re-
quest. 

(a) Adjustment. The Regional Admin-
istrator may at any time review and 
audit requests for payment and pay-
ments and make appropriate adjust-
ments as provided in part 30 of this 
chapter. 

(b) Refunds, rebates and credits. The 
Federal share of any refunds, rebates, 
credits, or other amounts (including 
any interest) that accrue to or are re-
ceived by the grantee for the project, 
and that are properly allocable to costs 
for which the grantee has been paid 
under a grant, must be credited to the 
current State allotment or paid to the 
United States. Examples include re-
bates for prompt payment and sales tax 
refunds. Reasonable expenses incurred 
by the grantee securing such refunds, 
rebates, credits, or other amounts shall 
be allowable under the grant when ap-
proved by the Regional Administrator. 

(c) Release. By its acceptance of final 
payment, the grantee releases and dis-
charges the United States, its officers, 
agents, and employees from all liabil-
ities, obligations, and claims arising 
out of the project work or under the 
grant, subject only to exceptions pre-
viously specified in writing between 
the Regional Administrator and the 
grantee. 

(d) Payment of costs incurred under the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act. Not-
withstanding the provisions of the in-
troductory paragraph of this section, if 
the Regional Administrator determines 
it is necessary for the expeditious com-
pletion of a project, he may make ad-
vance payment after grant award for 
the Federal share of the eligible cost of 
any payment of relocation assistance 
under § 4.502(c) of this chapter by the 
grantee. The requirements in part 30 of 
this subchapter apply to any advances 
of funds for assistance payments. 

(e) Payment under grants to States for 
advances of allowance—(1) Advance pay-
ment to State. Notwithstanding the pro-
visions of the introductory paragraph 
of this section, the Regional Adminis-
trator, under a State grant for ad-

vances of allowance (see § 35.2025), may 
make payments on an advance or let-
ter-of-credit payment method in ac-
cordance with the requirements under 
part 30 of this chapter. The State and 
the Regional Administrator shall agree 
to the payment terms. 

(2) Assignment. If the State chooses to 
assign its payments to a potential 
grant applicant, it shall execute an 
agreement with the potential grant ap-
plicant authorizing direct payment 
from EPA and establishing appropriate 
terms for payment. The State shall 
provide a copy of the agreement to 
EPA. 

(f) Design/build projects. For design/
build projects, the Regional Adminis-
trator shall not pay more than 95 per-
cent of the grant amount until comple-
tion of building and the RA’s final 
project approval (see § 35.2036(a)(6)). 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27098, June 29, 1990]

§ 35.2350 Subagreement enforcement. 

(a) Regional Administrator authority. 
At the grantee’s request the Regional 
Administrator may provide technical 
and legal assistance in the administra-
tion and enforcement of any subagree-
ment related to treatment works for 
which an EPA grant was made and to 
intervene in any civil action involving 
the enforcement of such subagree-
ments, including subagreement dis-
putes which are the subject of either 
arbitration or court action. 

(b) Privity of subagreement. The Re-
gional Administrator’s technical or 
legal involvement in any subagreement 
dispute will not make EPA a party to 
any subagreement entered into by the 
grantee. 

(c) Grantee responsibilities. The provi-
sion of technical or legal assistance 
under this section in no way releases 
the grantee from its obligations under 
§ 35.2214, or affects EPA’s right to take 
remedial action, including enforce-
ment, against a grantee that fails to 
carry out those obligations.
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APPENDIX A TO SUBPART I OF PART 35—
DETERMINATION OF ALLOWABLE COSTS 

(a) Purpose. The information in this appen-
dix represents Agency policies and proce-
dures for determining the allowability of 
project costs based on the Clean Water Act, 
EPA policy, appropriate Federal cost prin-
ciples under part 30 of this subchapter and 
reasonableness. 

(b) Applicability. This cost information ap-
plies to grant assistance awarded on or after 
the effective date of this regulation. Project 
cost determinations under this subpart are 
not limited to the items listed in this appen-
dix. Additional cost determinations based on 
applicable law and regulations must of 
course be made on a project-by-project basis. 
Those cost items not previously included in 
program requirements are not mandatory for 
decisions under grants awarded before the ef-
fective date. They are only to be used as 
guidance in those cases. 

A. Costs Related to Subagreements 

1. Allowable costs related to sub- agree-
ments include: 

a. The costs of subagreements for building 
the project. 

b. The costs of complying with the pro-
curement requirements of part 33 of this sub-
chapter, other than the costs of self-certifi-
cation under § 33.110. 

c. The cost of legal and engineering serv-
ices incurred by grantees in deciding pro-
curement protests and defending their deci-
sions in protest appeals under subpart G of 40 
CFR part 33. 

d. The costs for establishing or using mi-
nority and women’s business liaison services. 

e. The costs of services incurred during the 
building of a project to ensure that it is built 
in conformance with the design drawings and 
specifications. 

f. The costs (including legal, technical, and 
administrative costs) of assessing the merits 
of or negotiating the settlement of a claim 
by or against a grantee under a sub-
agreement provided: 

(1) The claim arises from work within the 
scope of the grant; 

(2) A formal grant amendment is executed 
specifically covering the costs before they 
are incurred; 

(3) The costs are not incurred to prepare 
documentation that should be prepared by 
the contractor to support a claim against 
the grantee; and 

(4) The Regional Administrator determines 
that there is a significant Federal interest in 
the issues involved in the claim. 

g. Change orders and the costs of meri-
torious contractor claims for increased costs 
under subagreements as follows: 

(1) Change orders and the costs of meri-
torious contractor claims provided the costs 
are: 

(i) Within the scope of the project; 
(ii) Not caused by the grantee’s mis-

management; and 
(iii) Not caused by the grantee’s vicarious 

liability for the improper actions of others. 
(2) Provided the requirements of paragraph 

g(1) are met, the following are examples of 
allowable change orders and contractor 
claim costs: 

(i) Building costs resulting from defects in 
the plans, design drawings and specifica-
tions, or other subagreement documents 
only to the extent that the costs would have 
been incurred if the subagreement docu-
ments on which the bids were based had been 
free of the defects, and excluding the costs of 
any rework, delay, acceleration, or disrup-
tion caused by such defects; 

(ii) Costs of equitable adjustments under 
Clause 4, Differing Site Conditions, of the 
model subagreement clauses required under 
§ 33.1030 of this subchapter. 

(3) Settlements, arbitration awards, and 
court judgments which resolve contractor 
claims shall be reviewed by the grant award 
official and shall be allowable only to the ex-
tent that they meet the requirements of 
paragraph g(1), are reasonable, and do not at-
tempt to pass on to EPA the cost of events 
that were the responsibility of the grantee, 
the contractor, or others. 

h. The costs of the services of the prime 
engineer required by § 35.2218 during the first 
year following initiation of operation of the 
project. 

i. The cost of development of a plan of op-
eration including an operation and mainte-
nance manual required by § 35.2106. 

j. Start-up services for onsite training of 
operating personnel in operation and control 
of specific treatment processes, laboratory 
procedures, and maintenance and records 
management. 

k. The specific and unique costs of field 
testing an innovative or alternative process 
or technique, which may include equipment 
leasing costs, personnel costs, and utility 
costs necessary for constructing, conducting, 
and reporting the results of the field test. 

2. Unallowable costs related to sub- agree-
ments include: 

a. The costs of architectural or engineering 
services incurred in preparing a facilities 
plan and the design drawings and specifica-
tions for a project. This provision does not 
apply to planning and design costs incurred 
in the modification or replacement of an in-
novative or alternative project funded under 
§ 35.2032(c). 

b. Except as provided in 1.g. above, archi-
tectural or engineering services or other 
services necessary to correct defects in a fa-
cilities plan, design drawings and specifica-
tions, or other subagreement documents. 

c. The costs (including legal, technical and 
administrative) of defending against a con-
tractor claim for increased costs under a 
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subagreement or of prosecuting a claim to 
enforce any subagreement unless: 

(1) The claim arises from work within the 
scope of the grant; 

(2) A formal grant amendment is executed 
specifically covering the costs before they 
are incurred; 

(3) The claim cannot be settled without ar-
bitration or litigation; 

(4) The claim does not result from the 
grantee’s mismanagement; 

(5) The Regional Administrator determines 
that there is a significant Federal interest in 
the issues involved in the claim; and 

(6) In the case of defending against a con-
tractor claim, the claim does not result from 
the grantee’s responsibility for the improper 
action of others. 

d. Bonus payments, not legally required, 
for completion of building before a contrac-
tual completion date. 

e. All incremental costs due to the award 
of any subagreements for building signifi-
cant elements of the project more than 12 
months after the Step 3 grant award or final 
Step 2+3 approvals unless specified in the 
project schedule approved by the Regional 
Administrator at the time of grant award. 

B. Mitigation 

1. Allowable costs include: 
a. Costs necessary to mitigate only direct, 

adverse, physical impacts resulting from 
building of the treatment works. 

b. The costs of site screening necessary to 
comply with NEPA related studies and facili-
ties plans, or necessary to screen adjacent 
properties. 

c. The cost of groundwater monitoring fa-
cilities necessary to determine the possi-
bility of groundwater deterioration, deple-
tion or modification resulting from building 
the project. 

2. Unallowable costs include: 
a. The costs of solutions to aesthetic prob-

lems, including design details which require 
expensive building techniques and architec-
tural features and hardware, that are unrea-
sonable or substantially higher in cost than 
approvable alternatives and that neither en-
hance the function or appearance of the 
treatment works nor reflect regional archi-
tectural tradition. 

b. The cost of land acquired for the mitiga-
tion of adverse environmental effects identi-
fied pursuant to an environmental review 
under NEPA. 

C. Privately or Publicly Owned Small and 
Onsite Systems 

1. Allowable costs for small and onsite sys-
tems serving residences and small commer-
cial establishments inhabited on or before 
December 27, 1977, include a. through e. 
below. Alternatively, the two-thirds rule at 
40 CFR § 35.2116(b) may be used to determine 

allowable residential flows to be served by 
publicly owned small and alternative waste-
water systems, including a. through e. below: 

a. The cost of major rehabilitation, up-
grading, enlarging and installing small and 
onsite systems, but in the case of privately 
owned systems, only for principal residences. 

b. Conveyance pipes from property line to 
offsite treatment unit which serves a cluster 
of buildings. 

c. Treatment and treatment residue dis-
posal portions of toilets with composting 
tanks, oil flush mechanisms, or similar in-
house devices. 

d. Treatment or pumping units from the 
incoming flange when located on private 
property and conveyance pipes, if any, to the 
collector sewer. 

e. The cost of restoring individual system 
building sites to their original condition. 

2. Unallowable costs for small and onsite 
systems include: 

a. Modification to physical structure of 
homes or commercial establishments. 

b. Conveyance pipes from the house to the 
treatment unit located on user’s property or 
from the house to the property line if the 
treatment unit is not located on that user’s 
property. 

c. Wastewater generating fixtures such as 
commodes, sinks, tubs, and drains. 

D. Real Property 

1. Allowable costs for land and rights-of-
way include: 

a. The cost (including associated legal, ad-
ministrative and engineering costs) of land 
acquired in fee simple or by lease or ease-
ment under grants awarded after October 17, 
1972, that will be an integral part of the 
treatment process or that will be used for 
the ultimate disposal of residues resulting 
from such treatment provided the Regional 
Administrator approves it in the grant 
agreement. These costs include: 

(1) The cost of a reasonable amount of 
land, considering irregularities in applica-
tion patterns, and the need for buffer areas, 
berms, and dikes; 

(2) The cost of land acquired for a soil ab-
sorption system for a group of two or more 
homes; 

(3) The cost of land acquired for com-
posting or temporary storage of compost 
residues which result from wastewater treat-
ment; 

(4) The cost of land acquired for storage of 
treated wastewater in land treatment sys-
tems before land application. The total land 
area for construction of a pond for both 
treatment and storage of wastewater is al-
lowable if the volume necessary for storage 
is greater then the volume necessary for 
treatment. Otherwise, the allowable cost will 
be determined by the ratio of the storage 
volume to the total volume of the pond. 
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b. The cost of complying with the require-
ments of the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act 
of 1970 (42 U.S.C. 4621 et seq., 4651 et seq.), 
under part 4 of this chapter for land nec-
essary for the building of treatment works. 

c. The cost of contracting with another 
public agency or qualified private contractor 
for part or all of the required acquisition 
and/or relocation services. 

d. The cost associated with the preparation 
of the treatment works site before, during 
and, to the extent agreed on in the grant 
agreement, after building. These costs in-
clude: 

(1) The cost of demolition of existing struc-
tures on the treatment works site (including 
rights-of-way) if building cannot be under-
taken without such demolition; 

(2) The cost (considering such factors as 
betterment, cost of contracting and useful 
life) of removal, relocation or replacement of 
utilities, provided the grantee is legally obli-
gated to pay under state or local law; and 

(3) The cost of restoring streets and rights-
of-way to their original condition. The need 
for such restoration must result directly 
from the construction and is generally lim-
ited to repaving the width of trench. 

e. The cost of acquiring all or part of an 
existing publicly or privately owned waste-
water treatment works provided all the fol-
lowing criteria are met: 

(1) The acquisition, in and of itself, consid-
ered apart from any upgrade, expansion or 
rehabilitation, provides new pollution con-
trol benefits; 

(2) The acquired treatment works was not 
built with previous Federal or State finan-
cial assistance; 

(3) The primary purpose of the acquisition 
is not the reduction, elimination, or redis-
tribution of public or private debt; and 

(4) The acquisition does not circumvent 
the requirements of the Act, these regula-
tions, or other Federal, State or local re-
quirements. 

2. Unallowable costs for land and rights-of-
way include: 

a. The costs of acquisition (including asso-
ciated legal, administrative and engineering 
etc.) of sewer rights-of-way, waste treatment 
plant sites (including small system sites), 
sanitary landfill sites and sludge disposal 
areas except as provided in paragraphs 1. a. 
and b. of this section. 

b. Any amount paid by the grantee for eli-
gible land in excess of just compensation, 
based on the appraised value, the grantee’s 
record of negotiation or any condemnation 
proceeding, as determined by the Regional 
Administrator. 

c. Removal, relocation or replacement of 
utilities located on land by privilege, such as 
franchise. 

E. Equipment, Materials and Supplies 

1. Allowable costs of equipment, materials 
and supplies include: 

a. The cost of a reasonable inventory of 
laboratory chemicals and supplies necessary 
to initiate plant operations and laboratory 
items necessary to conduct tests required for 
plant operation. 

b. The costs for purchase and/or transpor-
tation of biological seeding materials re-
quired for expeditiously initiating the treat-
ment process operation. 

c. Cost of shop equipment installed at the 
treatment works necessary to the operation 
of the works. 

d. The costs of necessary safety equipment, 
provided the equipment meets applicable 
Federal, State, local or industry safety re-
quirements. 

e. A portion of the costs of collection sys-
tem maintenance equipment. The portion of 
allowable costs shall be the total equipment 
cost less the cost attributable to the equip-
ment’s anticipated use on existing collection 
sewers not funded on the grant. This calcula-
tion shall be based on: (1) The portion of the 
total collection system paid for by the grant, 
(2) a demonstrable frequency of need, and (3) 
the need for the equipment to preclude the 
discharge or bypassing of untreated waste-
water. 

f. The cost of mobile equipment necessary 
for the operation of the overall wastewater 
treatment facility, transmission of waste-
water or sludge, or for the maintenance of 
equipment. These items include: 

(1) Portable stand-by generators; 
(2) Large portable emergency pumps to 

provide ‘‘pump-around’’ capability in the 
event of pump station failure or pipeline 
breaks; and 

(3) Sludge or septage tankers, trailers, and 
other vehicles having as their sole purpose 
the transportation of liquid or dewatered 
wastes from the collector point (including 
individual or on-site systems) to the treat-
ment facility or disposal site. 

g. Replacement parts identified and ap-
proved in advance by the Regional Adminis-
trator as necessary to assure uninterrupted 
operation of the facility, provided they are 
critical parts or major systems components 
which are: 

(1) Not immediately available and/or whose 
procurement involves an extended ‘‘lead-
time;’’

(2) Identified as critical by the equipment 
supplier(s); or 

(3) Critical but not included in the inven-
tory provided by the equipment supplier(s). 

2. Unallowable costs of equipment, mate-
rials and supplies include: 

a. The costs of equipment or material pro-
cured in violation of the procurement re-
quirements of 40 CFR part 33. 
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b. The cost of furnishings including drap-
eries, furniture and office equipment. 

c. The cost of ordinary site and building 
maintenance equipment such as lawnmowers 
and snowblowers. 

d. The cost of vehicles for the transpor-
tation of the grantees’ employees. 

e. Items of routine ‘‘programmed’’ mainte-
nance such as ordinary piping, air filters, 
couplings, hose, bolts, etc. 

F. Industrial and Federal Users 

1. Except as provided in paragraph F.2.a., 
allowable costs for treatment works serving 
industrial and Federal facilities include de-
velopment of a municipal pretreatment pro-
gram approvable under part 403 of this chap-
ter, and purchase of monitoring equipment 
and construction of facilities to be used by 
the municipal treatment works in the 
pretreatment program. 

2. Unallowable costs for treatment works 
serving industrial and Federal facilities in-
clude: 

a. The cost of developing an approvable 
municipal pretreatment program when per-
formed solely for the purpose of seeking an 
allowance for removal of pollutants under 
part 403 of this chapter. 

b. The cost of monitoring equipment used 
by industry for sampling and analysis of in-
dustrial discharges to municipal treatment 
works. 

c. All incremental costs for sludge manage-
ment incurred as a result of the grantee pro-
viding removal credits to industrial users 
under 40 CFR 403.7 beyond those sludge man-
agement costs that would otherwise be in-
curred in the absence of such removal cred-
its. 

G. Infiltration/Inflow 

1. Allowable costs include: 
a. The cost of treatment works capacity 

adequate to transport and treat nonexcessive 
infiltration/inflow under § 35.2120. 

b. The costs of sewer system rehabilitation 
necessary to eliminate excessive infiltration/
inflow as determined in a sewer system 
study under § 35.2120. 

2. Unallowable costs include: 
a. When the Regional Administrator deter-

mines that the flow rate is not significantly 
more than 120 gallons per capita per day 
under § 35.2120(c)(2)(ii), the incremental cost 
of treatment works capacity which is more 
than 120 gallons per capita per day. 

H. Miscellaneous Costs 

1. Allowable costs include: 
a. The costs of salaries, benefits and ex-

pendable materials the grantee incurs for the 
project. 

b. Unless otherwise specified in this regula-
tion, the costs of meeting specific Federal 
statutory procedures. 

c. Costs for necessary travel directly re-
lated to accomplishment of project objec-
tives. Travel not directly related to a spe-
cific project, such as travel to professional 
meetings, symposia, technology transfer 
seminars, lectures, etc., may be recovered 
only under an indirect cost agreement. 

d. The costs of additions to a treatment 
works that was assisted under the Federal 
Water Pollution Control Act of 1956 (Pub. L. 
84–660), or its amendments, and that fails to 
meet its project performance standards pro-
vided: 

(1) The project is identified on the State 
priority list as a project for additions to a 
treatment works that has received previous 
Federal funds; 

(2) The grant application for the additions 
includes an analysis of why the treatment 
works cannot meet its project performance 
standards; and 

(3) The additions could have been included 
in the original grant award and: 

(a) Are the result of one of the following: 
(i) A change in the project performance 

standards required by EPA or the State; 
(ii) A written understanding between the 

Regional Administrator and grantee prior to 
or included in the original grant award; 

(iii) A written direction by the Regional 
Administrator to delay building part of the 
treatment works; or 

(iv) A major change in the treatment 
works’ design criteria that the grantee can-
not control; or 

(b) Meet all the following conditions: 
(i) If the original grant award was made 

after December 28, 1981, the treatment works 
has not completed its first full year of oper-
ation; 

(ii) The additions are not caused by the 
grantee’s mismanagement or the improper 
actions of others; 

(iii) The costs of rework, delay, accelera-
tion or disruption that are a result of build-
ing the additions are not included in the 
grant; and 

(iv) The grant does not include an allow-
ance for facilities planning or design of the 
additions. 

(4) This provision applies to failures that 
occur either before or after the initiation of 
operation. This provision does not cover a 
treatment works that fails at the end of its 
design life. 

e. Costs of royalties for the use of or rights 
in a patented process or product with the 
prior approval of the Regional Adminis-
trator. 

f. Costs allocable to the water pollution 
control purpose of multiple purpose projects 
as determined by applying the Alternative 
Justifiable Expenditure (AJE) method de-
scribed in the CG series. Multiple purpose 
projects that combine wastewater treatment 
with recreation do not need to use the AJE 
method, but can be funded at the level of the 
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most cost-effective single-purpose alter-
native. 

g. Costs of grantee employees attending 
training workshops/seminars that are nec-
essary to provide instruction in administra-
tive, fiscal or contracting procedures re-
quired to complete the construction of the 
treatment works, if approved in advance by 
the Regional Administrator. 

2. Unallowable costs include: 
a. Ordinary operating expenses of the 

grantee including salaries and expenses of 
elected and appointed officials and prepara-
tion of routine financial reports and studies. 

b. Preparation of applications and permits 
required by Federal, State or local regula-
tions or procedures. 

c. Administrative, engineering and legal 
activities associated with the establishment 
of special departments, agencies, commis-
sions, regions, districts or other units of gov-
ernment. 

d. Approval, preparation, issuance and sale 
of bonds or other forms of indebtedness re-
quired to finance the project and the interest 
on them. 

e. The costs of replacing, through recon-
struction or substitution, a treatment works 
that was assisted under the Federal Water 
Pollution Control Act of 1956 (Pub. L. 84–660), 
or its amendments, and that fails to meet its 
project performance standards. This provi-
sion applies to failures that occur either be-
fore or after the initiation of operation. This 
provision does not apply to an innovative 
and alternative treatment works eligible for 
funding under § 35.2032(c) or a treatment 
works that fails at the end of its design life 
or to a failed rotating biological contactor 
eligible for funding under § 35.2035. 

f. Personal injury compensation or dam-
ages arising out of the project. 

g. Fines and penalties due to violations of, 
or failure to comply with, Federal, State or 
local laws, regulations or procedures. 

h. Costs outside the scope of the approved 
project. 

i. Costs for which grant payment has been 
or will be received from another Federal 
agency. 

j. Costs of treatment works for control of 
pollutant discharges from a separate storm 
sewer system. 

k. The cost of treatment works that would 
provide capacity for new habitation or other 
establishments to be located on environ-
mentally sensitive land such as wetlands or 
floodplains. 

l. The costs of preparing a corrective ac-
tion report required by § 35.2218(c). 

I. Design/Build Project Grants 

1. Allowable costs include: 
a. The costs of supplementing the facilities 

plan to prepare the pre-bid package includ-
ing the cost of preliminary boring and site 
plans, concept and layout drawings, sche-

matic, general material and major equip-
ment lists and specifications, instructions to 
builders, general and special conditions, 
project performance standards and permit 
limits, applicable State or other design 
standards, any requirements to go into bid 
analyses, and other contract documents, 
schedules, forms and certificates. 

b. The costs for building the project, in-
cluding: 

(1) Project costs based on the lowest re-
sponsive, responsible competitive design/
build project bid. 

(2) Construction management services in-
cluding detailed plans and specifications re-
view and approval, change order review and 
approval, resident inspection, shop drawing 
approval and preparation of an O & M man-
ual and of user charge and sewer use ordi-
nance systems. 

(3) Any adjustments to reflect the actual 
reasonable and necessary costs for preparing 
the pre-bid package. 

(4) Post-construction activities required by 
project performance certification require-
ments. 

(5) Contract and project administration ac-
tivities including the review of contractor 
vouchers and payment requests, preparation 
of monitoring reports, grant administration 
and accounting services, routine legal costs, 
cost of eligible real property. 

(6) Contingencies. 
2. Unallowable costs include: 
a. All costs in excess of the maximum 

agreed Federal share. 
b. Costs of facilities planning where the 

grantee has received a Step 1 grant. 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45896, Nov. 4, 1985; 55 FR 27098, June 29, 
1990]

APPENDIX B TO SUBPART I OF PART 35—
ALLOWANCE FOR FACILITIES PLAN-
NING AND DESIGN 

1. This appendix provides the method EPA 
will use to determine both the estimated and 
the final allowance under § 35.2025 for facili-
ties planning and design. The Step 2+3, Step 
3 and Step 7 grant agreements will include 
an estimate of the allowance. 

2. The Federal share of the allowance is de-
termined by applying the applicable grant 
percentage in § 35.2152 to the allowance. 

3. The allowance is not intended to reim-
burse the grantee for costs actually incurred 
for facilities planning or design. Rather, the 
allowance is intended to assist in defraying 
those costs. Under this procedure, questions 
of equity (i.e., reimbursement on a dollar-
for-dollar basis) will not be appropriate. 

4. The estimated and final allowance will 
be determined in accordance with this ap-
pendix and tables 1, 2 and 3. Table 2 is to be 
used in the event the grantee received a 
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grant for facilities planning. Table 3 is to be 
used to determine the facilities planning al-
lowance for a Step 7 grant if the grantee did 
not receive a Step 1 grant. The amount of 
the allowance is computed by applying the 
resulting allowance percentage to the initial 
allowable building cost. 

5. The initial allowable building cost is the 
initial allowable cost of erecting, altering, 
remodeling, improving, or extending a treat-
ment works, whether accomplished through 
subagreement or force account. Specifically, 
the initial allowable building cost is the al-
lowable cost of the following: 

a. The initial award amount of all prime 
subagreements for building the project. 

b. The initial amounts approved for force 
account work performed in lieu of awarding 
a subagreement for building the project. 

c. The purchase price of eligible real prop-
erty. 

6. The estimated allowance is to be based 
on the estimate of the initial allowable 
building cost. 

7. The final allowance will be determined 
one time only for each project, based on the 
initial allowable building cost, and will not 
be adjusted for subsequent cost increases or 
decreases. 

8. For a Step 3 or Step 7 project, the grant-
ee may request payment of 50 percent of the 
Federal share of the estimated allowance im-
mediately after grant award. Final payment 
of the Federal share of the allowance may be 
requested in the first payment after the 
grantee has awarded all prime sub-
agreements for building the project, received 
the Regional Administrator’s approval for 
force account work, and completed the ac-
quisition of all eligible real property. 

9. For a Step 2+3 project, if the grantee has 
not received a grant for facilities planning, 
the grantee may request payment of 30 per-
cent of the Federal share of the estimated al-
lowance immediately after the grant award. 
Half of the remaining estimated allowance 
may be requested when design of the project 
is 50 percent complete. If the grantee has re-
ceived a grant for facilities planning, the 
grantee may request half of the Federal 
share of the estimated allowance when de-
sign of the project is 50 percent complete. 
Final payment of the Federal share of the al-
lowance may be requested in the first pay-
ment after the grantee has awarded all prime 
subagreements for building the project, re-
ceived the Regional Administrator’s ap-
proval for force account work, and completed 
the acquisition of all eligible real property. 

10. The allowance does not include archi-
tect or engineering services provided during 
the building of the project, e.g., reviewing 
bids, checking shop drawings, reviewing 
change orders, making periodic visits to job 
sites, etc. Architect or engineering services 
during the building of the project are allow-

able costs subject to this regulation and 40 
CFR part 33. 

11. The State will determine the amount 
and conditions of any advance under 
§ 35.2025(b), not to exceed the Federal share of 
the estimated allowance. 

12. EPA will reduce the Federal share of 
the allowance by the amount of any ad-
vances the grantee received under § 35.2025(b).

TABLE 1—ALLOWANCE FOR FACILITIES PLANNING 
AND DESIGN 

Building cost 
Allowance as a 
percentage of 
building cost*

$100,000 or less ...................................... 14.4945
120,000 .................................................... 14.1146
150,000 .................................................... 13.6631
175,000 .................................................... 13.3597
200,000 .................................................... 13.1023
250,000 .................................................... 12.6832
300,000 .................................................... 12.3507
350,000 .................................................... 12.0764
400,000 .................................................... 11.8438
500,000 .................................................... 11.4649
600,000 .................................................... 11.1644
700,000 .................................................... 10.9165
800,000 .................................................... 10.7062
900,000 .................................................... 10.5240
1,000,000 ................................................. 10.3637
1,200,000 ................................................. 10.0920
1,500,000 ................................................. 9.7692
1,750,000 ................................................. 9.5523
2,000,000 ................................................. 9.3682
2,500,000 ................................................. 9.0686
3,000,000 ................................................. 8.8309
3,500,000 ................................................. 8.6348
4,000,000 ................................................. 8.4684
5,000,000 ................................................. 8.1975
6,000,000 ................................................. 7.9827
7,000,000 ................................................. 7.8054
8,000,000 ................................................. 7.6550
9,000,000 ................................................. 7.5248
10,000,000 ............................................... 7.4101
12,000,000 ............................................... 7.2159
15,000,000 ............................................... 6.9851
17,500,000 ............................................... 6.8300
20,000,000 ............................................... 6.6984
25,000,000 ............................................... 6.4841
30,000,000 ............................................... 6.3142
35,000,000 ............................................... 6.1739
40,000,000 ............................................... 6.0550
50,000,000 ............................................... 5.8613
60,000,000 ............................................... 5.7077
70,000,000 ............................................... 5.5809
80,000,000 ............................................... 5.4734
90,000,000 ............................................... 5.3803
100,000,000 ............................................. 5.2983
120,000,000 ............................................. 5.1594
150,000,000 ............................................. 4.9944
175,000,000 ............................................. 4.8835
200,000,000 ............................................. 4.7894

NOTE: The allowance does not reimburse for costs incurred. 
Accordingly, the allowance tables shall not be used to deter-
mine the compensation for facilities planning or design serv-
ices. The compensation for facilities planning or design serv-
ices should be based upon the nature, scope and complexity 
of the services required by the community. 

*Interpolate between values. 
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TABLE 2—ALLOWANCE FOR DESIGN ONLY 

Building cost 
Allowance as a 
percentage of 
building cost*

$100,000 or less ...................................... 8.5683
120,000 .................................................... 8.3808
150,000 .................................................... 8.1570
175,000 .................................................... 8.0059
200,000 .................................................... 7.8772
250,000 .................................................... 7.6668
300,000 .................................................... 7.4991
350,000 .................................................... 7.3602
400,000 .................................................... 7.2419
500,000 .................................................... 7.0485
600,000 .................................................... 6.8943
700,000 .................................................... 6.7666 
800,000 .................................................... 6.6578
900,000 .................................................... 6.5634
1,000,000 ................................................. 6.4300
1,200,000 ................................................. 6.3383
1,500,000 ................................................. 6.1690
1,750,000 ................................................. 6.0547
2,000,000 ................................................. 5.9574
2,500,000 ................................................. 5.7983
3,000,000 ................................................. 5.6714
3,500,000 ................................................. 5.5664
4,000,000 ................................................. 5.4769
5,000,000 ................................................. 5.3306
6,000,000 ................................................. 5.2140
7,000,000 ................................................. 5.1174
8,000,000 ................................................. 5.0352
9,000,000 ................................................. 4.9637
10,000,000 ............................................... 4.9007
12,000,000 ............................................... 4.7935
15,000,000 ............................................... 4.6655
17,500,000 ............................................... 4.5790
20,000,000 ............................................... 4.5054
25,000,000 ............................................... 4.3851
30,000,000 ............................................... 4.2892
35,000,000 ............................................... 4.2097
40,000,000 ............................................... 4.1421
50,000,000 ............................................... 4.0314
60,000,000 ............................................... 3.9432
70,000,000 ............................................... 3.8702
80,000,000 ............................................... 3.8080
90,000,000 ............................................... 3.7540
100,000,000 ............................................. 3.7063
120,000,000 ............................................. 3.6252
150,000,000 ............................................. 3.5284
175,000,000 ............................................. 3.4630
200,000,000 ............................................. 3.4074

NOTE: The allowance does not reimburse for costs incurred. 
Accordingly, the allowance tables shall not be used to deter-
mine the compensation for facilities planning or design serv-
ices. The compensation for facilities planning or design serv-
ices should be based upon the nature, scope and complexity 
of the services required by the community. 

*Interpolate between values. 

TABLE 3—ALLOWANCE FOR FACILITIES PLANNING 
FOR DESIGN/BUILD PROJECTS 

Building cost (dollars) 
Allowance as a 
percentage of 
building cost*

100,000 or less ........................................ 5.9262
120,000 .................................................... 5.7337
150,000 .................................................... 5.5061
175,000 .................................................... 5.3538
200,000 .................................................... 5.2250
250,000 .................................................... 5.0163
300,000 .................................................... 4.8516
350,000 .................................................... 4.7162

TABLE 3—ALLOWANCE FOR FACILITIES PLANNING 
FOR DESIGN/BUILD PROJECTS—Continued

Building cost (dollars) 
Allowance as a 
percentage of 
building cost*

400,000 .................................................... 4.6019
500,000 .................................................... 4.4164
600,000 .................................................... 4.2701
700,000 .................................................... 4.1499
800,000 .................................................... 4.0483
900,000 .................................................... 3.9606
1,000,000 ................................................. 3.8837
1,200,000 ................................................. 3.7538
1,500,000 ................................................. 3.6003
1,750,000 ................................................. 3.4976
2,000,000 ................................................. 3.4109
2,500,000 ................................................. 3.2703
3,000,000 ................................................. 3.1595
3,500,000 ................................................. 3.0684
4,000,000 ................................................. 2.9915
5,000,000 ................................................. 2.8669
6,000,000 ................................................. 2.7686
7,000,000 ................................................. 2.6880
8,000,000 ................................................. 2.6198

NOTE: Building cost is the sum of the allowable cost of (1) 
the initial award amount of the prime subagreement for build-
ing and designing the project; and (2) the purchase price of 
eligible real property. 

*Interpolate between values. 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27098, June 29, 1990]

Subpart J—Construction Grants 
Program Delegation to States

AUTHORITY: Sections 205(g) and 518(e) of the 
Clean Water Act, as amended, 33 U.S.C. 1251 
et. seq.

SOURCE: 48 FR 37818, Aug. 19, 1983, unless 
otherwise noted.

§ 35.3000 Purpose. 

(a) This regulation establishes poli-
cies and procedures for the develop-
ment, management, and EPA overview 
of State administration of the waste-
water treatment works construction 
grants program under section 205(g) of 
the Clean Water Act, as amended. The 
delegation agreement between EPA 
and the State is a precondition for con-
struction management assistance 
under section 205(g). Program require-
ments for other assistance agreements 
authorized by section 205(g) for activi-
ties under sections 402 and 404 and sec-
tion 208(b)(4) are provided in part 130. 
Administration of all section 205(g) as-
sistance agreements follows the proce-
dures established in subpart A of this 
part. 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00602 Fmt 8010 Sfmt 8002 Y:\SGML\200139T.XXX 200139T



603

Environmental Protection Agency § 35.3010

(b) A State, for purposes of receiving 
delegation of construction grant pro-
gram responsibilities under this sub-
part, shall include a State, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
American Samoa, the Trust Territories 
of the Pacific Islands (Palau), the Com-
monwealth of the Northern Marianas, 
and any Indian Tribe, band, group, or 
community recognized by the Sec-
retary of the Interior and exercising 
governmental authority over a Federal 
Indian reservation, provided that the 
Tribe satisfies the following criteria: 

(1) The Indian Tribe has a governing 
body carrying out substantial govern-
mental duties and powers. The Tribe 
must submit a narrative statement to 
the Regional Administrator describing 
the form of the Tribal government, de-
scribing the types of essential govern-
mental functions currently performed 
and identifying the source of the au-
thority to perform these functions. 

(2) The functions to be exercised by 
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian 
Tribe, held by the United States in 
trust for Indians, held by a member of 
an Indian Tribe if such property is sub-
ject to a trust restriction on alien-
ation, or otherwise within the borders 
of an Indian reservation. Assertions by 
the Indian Tribe with respect to this 
criterion will be provided by EPA to 
adjacent governmental entities in ac-
cordance with 40 CFR 130.15. 

(3) The Indian Tribe is reasonably ex-
pected to be capable, in the Regional 
Administrator’s judgment, of carrying 
out the functions to be exercised in a 
manner consistent with the terms and 
purposes of the Clean Water Act and 
applicable regulations. 

(c) Where a Tribe has previously 
qualified for treatment as a State 
under a Clean Water Act or Safe Drink-
ing Water Act program, the Tribe need 
only provide the required information 
which had not been submitted in a pre-
vious treatment as a State application. 

[48 FR 37818, Aug. 19, 1983, as amended at 55 
FR 27098, June 29, 1990]

§ 35.3005 Policy. 
(a) EPA’s policy is to delegate man-

agement of the wastewater treatment 

works construction grant program to 
the maximum extent possible con-
sistent with the objectives of the Act, 
prudent fiscal management, and EPA’s 
overall national responsibility for the 
program. The policy is premised on an 
on-going partnership between EPA and 
the States that includes consultation 
with the States in formulation of pol-
icy and guidance by EPA. EPA expects 
States to undertake full delegation of 
all project level activities, including 
preliminary determinations of non-del-
egable requirements. The objective of 
delegation is to eliminate duplication 
of Federal and State effort in the man-
agement of the construction grant pro-
gram, to increase State participation 
in the construction grant program, and 
to improve operating efficiency. 

(b) Program delegation is to be ac-
complished through a formal delega-
tion agreement between the Regional 
Administrator and the State. The dele-
gation agreement will specify the func-
tions which the State will perform and 
procedures for State certification to 
EPA. 

(c) EPA will overview the perform-
ance of the program under delegation 
to ensure that progress is being made 
toward meeting the construction grant 
program objectives and that the State 
is continuing to employ administra-
tive, fiscal, and program controls to 
guard against fraud, misuse, and mis-
management of public funds. Overview 
will also include review of the State 
management process to ensure it is ef-
ficient, effective and assures timely 
State reviews.

§ 35.3010 Delegation agreement. 

(a) Before execution of the delegation 
agreement, the Regional Administrator 
must determine that the unit of the 
State agency designated to implement 
the agreement is capable of carrying 
out the delegated functions. The Re-
gional Administrator will evaluate 
those aspects of the unit which directly 
affect the State’s capability to imple-
ment the agreement. 

(b) In the delegation agreement, the 
State agency will assure the Regional 
Administrator that it will execute its 
responsibilities under the delegation 
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agreement in conformance with all ap-
plicable Federal laws, regulations, or-
ders, and policies. 

(c) The delegation agreement will: 
(1) Designate the organizational unit 

within the State responsible for the 
implementation of the delegation 
agreement; 

(2) List the functions delegated and 
functions to be delegated, with a sched-
ule for their assumption by the State; 

(3) Identify procedures to be followed 
and records to be kept by the State and 
EPA in carrying out each delegated 
function; 

(4) Identify the staffing, hiring, train-
ing, and funding necessary to carry out 
the delegated functions; 

(5) Estimate program costs by year 
for the term of the delegation agree-
ment; 

(6) Identify an accounting system, ac-
ceptable to the Regional Adminis-
trator, which will properly identify and 
relate State costs to the conduct of 
delegated functions; and 

(7) Identify the form and content of 
the system for EPA overview of State 
performance consistent with the re-
quirements in § 35.3025 of this subpart, 
including the frequency, method, and 
extent of monitoring, evaluation, and 
reporting. 

(d) The term of the delegation agree-
ment shall generally be five years. As 
subsequent construction management 
assistance is awarded, the delegation 
agreement may be amended to main-
tain a five-year period. 

(e) The delegation agreement will be 
revised, as necessary, to reflect sub-
stantial program or procedural 
changes, as determined by the Regional 
Administrator. 

(Approved by the Office of Management and 
Budget under control number 2000–0417)

§ 35.3015 Extent of State responsibil-
ities. 

(a) Except as provided in paragraph 
(c) of this section, the Regional Admin-
istrator may delegate to the State 
agency authority to review and certify 
all construction grant documents re-
quired before and after grant award 
and to perform all construction grant 
review and management activities nec-
essary to administer the construction 
grants program. 

(b) The State may also act as the 
manager of waste treatment construc-
tion grant projects for small commu-
nities. The State, with the approval of 
the community, may serve as the com-
munity contracting agent and under-
take responsibilities such as negoti-
ating subagreements, providing tech-
nical assistance, and assisting the com-
munity in exercising its resident engi-
neering responsibility. In this capacity, 
the State is in the same position as a 
private entity and cannot require a 
small community to hold the State 
harmless from negligent acts or omis-
sions. The State may also execute an 
agreement with any organization with-
in the State government, other than 
the State agency, which is capable of 
performing these services. The terms of 
the agreement to provide these services 
to small communities must be ap-
proved by the Regional Administrator 
before execution of the agreement. 

(c) The Regional Administrator shall 
retain overall responsibility for the 
construction grant program and exer-
cise direct authority for the following: 

(1) Construction grant assistance 
awards, grant amendments, payments, 
and terminations; 

(2) Projects where an overriding Fed-
eral interest requires greater Federal 
involvement; 

(3) Final determinations under Fed-
eral statutes and Executive Orders 
(e.g., the National Environmental Pol-
icy Act of 1969, 42 U.S.C. 4321 et seq., 
Title VI of the Civil Rights Act of 1964, 
42 U.S.C. 2000d et seq.), except for sec-
tions 201, 203, 204, and 212 of the Clean 
Water Act; 

(4) Final resolution of construction 
grant audit exceptions; and 

(5) Procurement determinations list-
ed under 40 CFR 33.001(g).

§ 35.3020 Certification procedures. 
(a) The State will furnish a written 

certification to the Regional Adminis-
trator for each construction grant 
project application submitted to EPA 
for award. The certification must state 
that all Federal requirements, within 
the scope of authority delegated to the 
State under the delegation agreement, 
have been met. This certification must 
be supported by documentation speci-
fied in the delegation agreement. The 
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documentation must be made available 
to the Regional Administrator upon re-
quest. 

(b) Certification that a construction 
grant project application complies 
with all delegable pre-award require-
ments consists of certification of com-
pliance with the following sections of 
subpart I of this part: § 35.2030 (Facili-
ties planning); § 35.2040 (a) and (b) 
(Grant application); § 35.2042 (Review of 
grant applications); and §§ 35.2100 (Lim-
itations on award) through and includ-
ing 35.2125, except for § 35.2101 (Ad-
vanced treatment reviews for projects 
with incremental capital advanced 
treatment costs of over $3 million), 
§ 35.2112 (Marine waiver discharge appli-
cants), and § 35.2113 (final decisions 
under the National Environmental Pol-
icy Act).

§ 35.3025 Overview of State perform-
ance under delegation. 

The Regional Administrator will re-
view the performance of a delegated 
State through an annual overview pro-
gram, developed in accordance with 
procedures agreed to in the delegation 
agreement (§ 35.3010(c)(7)). The purpose 
of the overview program is to ensure 
that both the delegated State and EPA 
efficiently and effectively execute the 
fiscal and program responsiblilities 
under the Clean Water Act and related 
legislation. The overview program is 
comprised of three steps: 

(a) Developing a plan for overview. The 
plan for overview specifies priority ob-
jectives, key measures of performance, 
and monitoring and evaluation activi-
ties (including State reporting to EPA) 
for the upcoming year. EPA and the 
State should agree to a plan for over-
view in advance of the upcoming year. 

(1) Priority objectives will include 
both program and management objec-
tives. In developing the State priority 
objectives, the national priorities iden-
tified by the Administrator on an an-
nual basis must, at a minimum, be ad-
dressed and applied as appropriate to 
each State. In addition, the Regional 
Administrator and the State may iden-
tify other objectives unique to the situ-
ation in the State. 

(2) For each priority objective, the 
plan for overview will specify key 
measures of performance (both quan-

titative and qualitative), identify 
which measures will require the nego-
tiation of outputs, and enumerate the 
specific monitoring and evaluation ac-
tivities and methods planned for the 
upcoming year. 

(b) Negotiating annual outputs. Annu-
ally, the Region and delegated State 
will negotiate and agree upon outputs, 
where required by the plan for over-
view, to cover priority objectives for 
the upcoming year. This negotiation 
should also result in development of 
the work program required for the sec-
tion 205(g) assistance application, pur-
suant to subpart A, § 35.130 of this part. 
Where the assistance application cov-
ers a budget period beyond the annual 
overview program period, the assist-
ance award may be made for the full 
budget period, contingent on future ne-
gotiation of annual outputs under this 
paragraph for subsequent years of the 
budget period. 

(c) Monitoring and evaluating program 
performance. Monitoring and evaluation 
of program performance (including 
State reporting) is based on the plan 
for overview agreed to in advance, and 
should be appropriate to the delegation 
situation existing between the Region 
and State. It should take into account 
past performance of the State and the 
extent of State experience in admin-
istering the delegated functions. An 
on-site evaluation will occur at least 
annually and will cover, at a minimum, 
negotiated annual outputs, perform-
ance expected in the delegation agree-
ment and, where applicable, evaluation 
of performance under the assistance 
agreement as provided in 40 CFR 35.150. 
The evaluation will cover performance 
of both the Region and the State. Upon 
completion of the evaluation, the dele-
gation agreement may be revised, if 
necessary, to reflect changes resulting 
from the evaluation. The Regional Ad-
ministrator may terminate or annul 
any section 205(g) financial assistance 
for cause in accordance with the proce-
dures in subpart A, § 35.150, and part 30. 

(Approved by the Office of Management and 
Budget under control number 2000–0417)

§ 35.3030 Right of review of State deci-
sion. 

(a) Any construction grant applica-
tion or grantee who has been adversely 
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affected by a State’s action or omission 
may request Regional review of such 
action or omission, but must first sub-
mit a petition for review to the State 
agency that made the initial decision. 
The State agency will make a final de-
cision in accordance with procedures 
set forth in the delegation agreement. 
The State must provide, in writing, 
normally within 45 days of the date it 
receives the petition, the basis for its 
decision regarding the disputed action 
or omission. The final State decision 
must be labeled as such and, if adverse 
to the applicant or grantee, must in-
clude notice of the right to request Re-
gional review of the State decision 
under this section. A State’s failure to 
address the disputed action or omission 
in a timely fashion, or in writing, will 
not preclude Regional review. 

(b) Requests for Regional review 
must include: 

(1) A copy of any written State deci-
sion. 

(2) A statement of the amount in dis-
pute, 

(3) A description of the issues in-
volved, and 

(4) A concise statement of the objec-
tions to the State decision. 
The request must be filed by registered 
mail, return receipt requested, within 
thirty days of the date of the State de-
cision or within a reasonable time if 
the State fails to respond in writing to 
the request for review. 

(c) The Region shall determine 
whether the State’s review is com-
parable to a dispute decision official’s 
(DDO) review pursuant to 40 CFR part 
30, subpart L. If the State’s review is 
comparable, Regional review of the 
State’s decision will be conducted by 
the Regional Administrator. If the 
State’s review is not comparable, the 
DDO will review the State’s decision 
and issue a written decision. Review of 
either a Regional Administrator or 
DDO decision may be requested pursu-
ant to subpart L. 

(Approved by the Office of Management and 
Budget under control number 2040–0095) 

[50 FR 45896, Nov. 4, 1985]

§ 35.3035 Public participation. 
(a) Public participation during the 

development, review, approval, and 

substantial revision of the delegation 
agreement will be in accordance with 
the requirements of section 101(e) of 
the Act, part 25 of this chapter, and 
this subpart. 

(b) The Regional Administrator or 
the State, as mutually agreed, will 
make the draft delegation agreement, 
any proposed substantial amendment 
to the delegation agreement, and the 
proposed annual overview program, 
available to the public for comment, 
and provide notice of availability, suf-
ficiently in advance of execution to 
allow for timely comment. 

(c) If, based on comments received, 
the Regional Administrator or State 
determines that significant interest ex-
ists, the State and EPA will consult 
with interested and affected groups and 
citizens prior to execution of the dele-
gation agreement, substantial amend-
ment, or annual overview program. If 
the Regional Administrator or State 
determines that significant interest 
and desire for a public meeting exist, 
the Region or State will hold one or 
more public meetings at least 30 days 
prior to execution.

Subpart K—State Water Pollution 
Control Revolving Funds

AUTHORITY: Sections 205(m), 501(a) and 
title VI of the Clean Water Act, as amended, 
33 U.S.C. 1285(m), 33 U.S.C. 1361(a), 33 U.S.C. 
1381–1387.

SOURCE: 55 FR 10178, Mar. 19, 1990, unless 
otherwise noted.

§ 35.3100 Policy and purpose. 
(a) The Agency intends to implement 

the State water pollution control re-
volving fund program in a manner that 
preserves for States a high degree of 
flexibility for operating their revolving 
funds in accordance with each State’s 
unique needs and circumstances. The 
purpose of these regulations is to ad-
vance the general intent of title VI of 
the Clean Water Act, which is to en-
sure that each State’s program is de-
signed and operated to continue pro-
viding assistance for water pollution 
control activities in perpetuity. 

(b) These regulations reflect statu-
tory and program requirements that 
have been previously published in the 
Initial Guidance for State Revolving 
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Funds, which was signed by the Assist-
ant Administrator for Water on Janu-
ary 28, 1988, and the supplementary 
memorandum to the Initial Guidance 
for State Revolving Funds, which was 
signed by the Assistant Administrator 
for Water on September 30, 1988. Copies 
of both documents can be obtained by 
writing the Office of Municipal Pollu-
tion Control (WH–546), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. 

(c) These regulations supplement 
title VI by codifying all major program 
requirements, applicable to the SRF 
program. EPA will not impose addi-
tional major program requirements 
without an opportunity for affected 
parties to comment. The process for 
amending this regulation to incor-
porate these requirements will begin 
within three months of their issuance.

§ 35.3105 Definitions. 

Words and terms that are not defined 
below and that are used in this rule 
shall have the same meaning they are 
given in 40 CFR part 31 and 40 CFR part 
35, subpart I. 

(a) Act. The Federal Water Pollution 
Control Act, more commonly known as 
the Clean Water Act (Pub. L. 92–500), as 
amended by the Water Quality Act of 
1987 (Pub. L. 100–4). 33 U.S.C. 1251 et seq.

(b) Binding Commitment. A legal obli-
gation by the State to a local recipient 
that defines the terms for assistance 
under the SRF. 

(c) Capitalization Grant. The assist-
ance agreement by which the EPA obli-
gates and awards funds allotted to a 
State for purposes of capitalizing that 
State’s revolving fund. 

(d) Cash draw. The transfer of cash 
under a letter of credit (LOC) from the 
Federal Treasury into the State’s SRF. 

(e) Disbursement. The transfer of cash 
from an SRF to an assistance recipi-
ent. 

(f) Equivalency projects. Those section 
212 wastewater treatment projects con-
structed in whole or in part before Oc-
tober 1, 1994, with funds ‘‘directly made 
available by’’ the capitalization grant. 
These projects must comply with the 
requirements of section 602(b)(6) of the 
Act. 

(g) Funds ‘‘directly made available by’’ 
capitalization grants. Funds equaling 
the amount of the grant. 

(h) Payment. An action by the EPA to 
increase the amount of capitalization 
grant funds available for cash draw 
from an LOC. 

(i) SRF. State water pollution control 
revolving fund.

§ 35.3110 Fund establishment. 
(a) Generally. Before the Regional Ad-

ministrator (RA) may award a capital-
ization grant, the State must establish 
an SRF that complies with section 603 
of the Act and this rule. 

(b) SRF accounts. The SRF can be es-
tablished within a multiple-purpose 
State financing program. However, the 
SRF must be a separate account or se-
ries of accounts that is dedicated solely 
to providing loans and other forms of 
financial assistance, but not grants. 

(c) SRF administration. The SRF must 
be administered by an instrumentality 
of the State that is empowered to man-
age the Fund in accordance with the 
requirements of the Act. Where more 
than one agency of the State is in-
volved in administering the activities 
of the State’s program, the functions 
and the relationships of those agencies 
must be established to the satisfaction 
of the RA. 

(d) Documentation of the establishment 
of an SRF program. (1) As part of its ini-
tial application for the capitalization 
grant, the State must furnish the RA 
with documentation of the establish-
ment of an SRF and designation of the 
State instrumentality that will admin-
ister the SRF in accordance with the 
Act. 

(2) With each capitalization grant ap-
plication, the State’s Attorney General 
(AG), or someone designated by the 
AG, must sign or concur in a certifi-
cation that the State legislation estab-
lishing the SRF and the powers it con-
fers are consistent with State law, and 
that the State may legally bind itself 
to the terms of the capitalization grant 
agreement. 

(3) Where waiting for the AG’s signa-
ture or concurrence would by itself sig-
nificantly delay awarding the first 
grant (i.e., there are no other issues 
holding up the award), the head or 
chief legal officer of the State agency 
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which has direct responsibility for ad-
ministering the SRF program may sign 
the certification at the time of the cap-
italization grant award, provided the 
capitalization grant agreement con-
tains a special condition requiring the 
State to submit the AG/designee’s con-
currence to EPA within a reasonable 
time, not to exceed 120 days, after the 
grant is awarded. 

(e) Allotment. (1) Appropriations for 
fiscal years 1987 through 1990 under 
both title II and title VI programs will 
be allotted in accordance with the for-
mula contained in section 205(c)(3) of 
the Act. 

(2) Title VI funds are available for 
the Agency to obligate to the State 
during the fiscal year in which they are 
allotted and during the following fiscal 
year. The amount of any title VI allot-
ment not obligated to the State at the 
end of this period of availability will be 
reallotted for title VI purposes in ac-
cordance with 40 CFR 35.2010. 

(3) A State that does not receive 
grants that obligate all the funds allot-
ted to it under title VI in the first year 
of its availability will not receive real-
lotted funds from that appropriation. 

(4) Notwithstanding 40 CFR 35.910 and 
40 CFR 35.2010(a), deobligations and re-
allotments of title II funds may be 
transferred to a title VI capitalization 
grant regardless of either the year in 
which the title II funds were originally 
allotted or the year in which they are 
deobligated or reallotted. 

(f) Transfer of title II allotments. A 
State may exercise the option to trans-
fer a portion of its title II allotment 
for deposit, through a capitalization 
grant, into an established water pollu-
tion control revolving fund, under sec-
tion 205(m) of the Act. 

(1) If the State elects this option, the 
Governor of the State must submit a 
Notice of Intent to the RA specifying 
the amount of the title II allotment 
the State intends to use for title VI 
purposes during the fiscal year for 
which it is submitted. The Notice may 
also identify anticipated, unobligated 
title II funds from the prior fiscal year, 
and request transfer of those funds as 
well. 

(2) Each Notice of Intent must be 
submitted on or before July 3 of the 
year preceding the Federal fiscal year 

in which those funds are available. If a 
State fails to file a Notice of Intent on 
or before the prescribed date, then the 
State may not transfer title II allot-
ments into an SRF in the upcoming fis-
cal year. A timely Notice of Intent 
may be later withdrawn or amended. 

(3) When the capitalization grant is 
awarded, funds requested under section 
205(m) of the Act will be obligated 
under title VI for the activities of the 
SRF. If a Notice of Intent anticipates 
transfer of funds under the authority of 
section 205(m), but those funds are not 
so obligated by the end of the two year 
period of availability, they will be sub-
ject to reallotment as construction 
grant funds. 

(g) Reserves and transferred allotments. 
(1) Funds reserved under section 205(g) 
of the Act can be used to develop SRF 
programs. However, before any of these 
funds may be used for purposes of the 
SRF, the State must establish to the 
satisfaction of the RA that adequate 
funds, up to the section 205(g) max-
imum, will be available from any 
source to administer the construction 
grants program. 

(2) Funds reserved under sections 
205(j)(1) and 205(j)(5) of the Act must be 
calculated based on the State’s full 
title II allotment, and cannot be trans-
ferred to the SRF. 

(3) Funds reserved under sections 
201(l)(2), 205(h), and 205(i) of the Act 
must also be calculated based upon the 
State’s full title II allotment. However, 
these reserves may be transferred into 
an SRF. 

(4) The State must reserve from each 
fiscal year’s title VI allotment the 
greater of one percent of its allotment 
or $100,000 to carry out planning under 
sections 205(j) and 303(e) of the Act. 

(Approved by the Office of Management and 
Budget under control number 2040–0118)

§ 35.3115 Eligible activities of the SRF. 
Funds in the SRF shall not be used to 

provide grants. SRF balances must be 
available in perpetuity and must be 
used solely to provide loans and other 
authorized forms of financial assist-
ance: 

(a) To municipalities, inter-munic-
ipal, interstate, or State agencies for 
the construction of publicly owned 
wastewater treatment works as these 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00608 Fmt 8010 Sfmt 8002 Y:\SGML\200139T.XXX 200139T



609

Environmental Protection Agency § 35.3120

are defined in section 212 of the Act 
and that appear on the State’s priority 
list developed pursuant to section 216 
of the Act; and 

(b) For implementation of a nonpoint 
source pollution control management 
program under section 319 of the Act; 
and 

(c) For development and implementa-
tion of an estuary conservation and 
management plan under section 320 of 
the Act.

§ 35.3120 Authorized types of assist-
ance. 

The SRF may provide seven general 
types of financial assistance. 

(a) Loans. The SRF may award loans 
at or below market interest rates, or 
for zero interest. 

(1) Loans may be awarded only if: 
(i) All principal and interest pay-

ments on loans are credited directly to 
the SRF; 

(ii) The annual repayment of prin-
cipal and payment of interest begins 
not later than one year after project 
completion; 

(iii) The loan is fully amortized not 
later than twenty years after project 
completion; and 

(iv) Each loan recipient establishes 
one or more dedicated sources of rev-
enue for repayment of the loan. 

(2) Where construction of a treat-
ment works has been phased or seg-
mented, loan repayment requirements 
apply to the completion of individual 
phases or segments. 

(b) Refinancing existing debt obliga-
tions. The SRF may buy or refinance 
local debt obligations at or below mar-
ket rates, where the initial debt was 
incurred after March 7, 1985, and build-
ing began after that date. 

(1) Projects otherwise eligible for re-
financing under this section on which 
building began: 

(i) Before January 28, 1988 (the effec-
tive date of the Initial Guidance for 
State Revolving Funds) must meet the 
requirements of title VI to be fully eli-
gible. 

(ii) After January 28, 1988, but before 
the effective date of this rule, must 
meet the requirements of title VI and 
of the Initial Guidance for State Re-
volving Funds to be fully eligible. 

(iii) After March 19, 1990 must meet 
the requirements of this rule to be 
fully eligible. 

(2) Where the original debt for a 
project was in the form of a multi-pur-
pose bond incurred for purposes in ad-
dition to wastewater treatment facility 
construction, an SRF may provide refi-
nancing only for eligible purposes, and 
not for the entire debt. 

(c) Guarantee or purchase insurance for 
local debt obligations. The SRF may 
guarantee local debt obligations where 
such action would improve credit mar-
ket access or reduce interest rates. The 
SRF may also purchase or provide bond 
insurance to guarantee debt service 
payment. 

(d) Guarantee SRF debt obligations. 
The SRF may be used as security or as 
a source of revenue for the payment of 
principal and interest on revenue or 
general obligation bonds issued by the 
State provided that the net proceeds of 
the sale of such bonds are deposited in 
the SRF. 

(e) Loan guarantees for ‘‘sub-State re-
volving funds.’’ The SRF may provide 
loan guarantees for similar revolving 
funds established by municipal or 
intermunicipal agencies, to finance ac-
tivities eligible under title VI. 

(f) Earn interest on fund accounts. The 
SRF may earn interest on Fund ac-
counts. 

(g) SRF administrative expenses. (1) 
Money in the SRF may be used for the 
reasonable costs of administering the 
SRF, provided that the amount does 
not exceed 4 percent of all grant 
awards received by the SRF. Expenses 
of the SRF in excess of the amount per-
mitted under this section must be paid 
for from sources outside the SRF. 

(2) Allowable administrative costs in-
clude all reasonable costs incurred for 
management of the SRF program and 
for management of projects receiving 
financial assistance from the SRF. 
Reasonable costs unique to the SRF, 
such as costs of servicing loans and 
issuing debt, SRF program start-up 
costs, financial management, and legal 
consulting fees, and reimbursement 
costs for support services from other 
State agencies are also allowable. 

(3) Unallowable administrative costs 
include the costs of administering the 
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construction grant program under sec-
tion 205(g), permit programs under sec-
tions 402 and 404 and Statewide waste-
water management planning programs 
under section 208(b)(4). 

(4) Expenses incurred issuing bonds 
guaranteed by the SRF, including the 
costs of insuring the issue, may be ab-
sorbed by the proceeds of the bonds, 
and need not be charged against the 4 
percent administrative costs ceiling. 
The net proceeds of those issues must 
be deposited in the Fund.

§ 35.3125 Limitations on SRF assist-
ance. 

(a) Prevention of double benefit. If the 
SRF makes a loan in part to finance 
the cost of facility planning and prepa-
ration of plans, specifications, and esti-
mates for the building of treatment 
works and the recipient subsequently 
receives a grant under section 201(g) for 
the building of treatment works and an 
allowance under section 201(1)(1), the 
SRF shall ensure that the recipient 
will promptly repay the loan to the ex-
tent of the allowance. 

(b) Assistance for the non-Federal 
share. (1) The SRF shall not provide a 
loan for the non-Federal share of the 
cost of a treatment works project for 
which the recipient is receiving assist-
ance from the EPA under any other au-
thority. 

(2) The SRF may provide authorized 
financial assistance other than a loan 
for the non-Federal share of a treat-
ment works project receiving EPA as-
sistance if the Governor or the Gov-
ernor’s designee determines that such 
assistance is necessary to allow the 
project to proceed. 

(3) The SRF may provide loans for 
subsequent phases, segments, or stages 
of wastewater treatment works that 
previously received grant assistance 
for earlier phases, segments, or stages 
of the same treatment works. 

(4) A community that receives a title 
II construction grant after the commu-
nity has begun building with its own fi-
nancing, may receive SRF assistance 
to refinance the pre-grant work, in ac-
cordance with the requirements for re-
financing set forth under § 35.3120(b) of 
this part. 

(c) Publicly owned portions. The SRF 
may provide assistance for only the 

publicly owned portion of the treat-
ment works. 

(d) Private operation. Contractual ar-
rangements for the private operation of 
a publicly owned treatment works will 
not affect the eligibility of the treat-
ment works for SRF financing. 

(e) Water quality management plan-
ning. The SRF may provide assistance 
only to projects that are consistent 
with any plans developed under sec-
tions 205(j), 208, 303(e), 319 and 320 of the 
Act.

§ 35.3130 The capitalization grant 
agreement. 

(a) Contents. The capitalization grant 
agreement must contain or incorporate 
by reference the State’s application, 
Intended Use Plan, agreed upon pay-
ment schedule, State environmental 
review process and certifications or 
demonstrations of other agreement re-
quirements and, where used, the SRF 
Operating Agreement. 

(b) Operating agreement. At the option 
of the State, the organizational and ad-
ministrative framework and those pro-
cedures of the SRF program that are 
not expected to change annually may 
be described in an Operating Agree-
ment (OA). The OA must be incor-
porated by reference in the grant 
agreement. 

(c) Application requirements. The State 
must certify in its application that it 
has the legal, managerial, technical, 
and operational capabilities to admin-
ister the program. 

(Approved by the Office of Management and 
Budget under control number 2040–0118)

§ 35.3135 Specific capitalization grant 
agreement requirements. 

(a) Agreement to accept payments. The 
State must agree to accept grant pay-
ments in accordance with the nego-
tiated payment schedule. 

(b) Provide a State match. The State 
must agree to deposit into its SRF an 
amount equaling at least 20 percent of 
the amount of each grant payment. 

(1) The State match must be depos-
ited on or before the date on which the 
State receives each payment from the 
grant award. The State may maintain 
its match in an LOC or other financial 
arrangement similar to the Federal 
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LOC, provided that the State’s propor-
tional share is converted to cash when 
the Federal LOC is drawn upon. 

(2) Bonds issued by the State for the 
match may be retired from the interest 
earned by the SRF (including interest 
on SRF loans) if the net proceeds from 
the State issued bonds are deposited in 
the fund. Loan principal must be repaid 
to the SRF and cannot be used to re-
tire State issued bonds. 

(3) The State must identify the 
source of the matching amount in the 
capitalization grant application and 
must establish to the RA’s satisfaction 
that the source is not Federal money, 
unless specifically authorized to be 
used for such purposes under the stat-
ute making the funds available. 

(4) If the State provides a match in 
excess of the required amount, the ex-
cess balance may be banked toward 
subsequent match requirements. 

(5) If the State has deposited State 
monies in a dedicated revolving fund 
after March 7, 1985 and prior to receiv-
ing a capitalization grant, the State 
may credit these monies toward the 
match requirement: 

(i) If the monies were deposited in an 
SRF that subsequently received a cap-
italization grant and, if the deposit was 
expended, it was expended in accord-
ance with title VI; 

(ii) If the monies were deposited in a 
separate fund that has not received a 
capitalization grant, they were ex-
pended in accordance with title VI and 
an amount equal to all repayments of 
principal and payments of interest 
from these loans will be deposited in 
the Federally capitalized fund; or 

(iii) If the monies were deposited in a 
separate fund and used as a reserve 
consistent with title VI, and an 
amount equal to the reserve is trans-
ferred to the Federally capitalized fund 
as its function is satisfied. 

(c) Binding commitments. The State 
must make binding commitments in an 
amount equal to 120 percent of each 
quarterly grant payment within one 
year after the receipt of each quarterly 
grant payment. 

(1) Binding commitments may be for 
any of the types of assistance provided 
for in sections 40 CFR 35.3120(a), (b), 
(c), (e) or (f) and for Fund administra-
tion under 40 CFR 35.3120(g). 

(2) If the State commits more than 
the required 120 percent, EPA will rec-
ognize the cumulative value of the 
binding commitments, and the excess 
balance may be banked towards the 
binding commitment requirements of 
subsequent quarters. 

(3) If the State does not make bind-
ing commitments equaling 120 percent 
of the quarterly grant payment within 
one year after it receives the payment, 
the RA may withhold future quarterly 
grant payments, and require adjust-
ments to the payment schedule before 
releasing further payments. 

(d) Expeditious and timely expenditure. 
The State must agree to expend all 
funds in the SRF in an expenditious 
and timely manner. 

(e) First use of funds. (1) The State 
must agree to first use funds in the 
SRF equaling the amount of the grant, 
all repayments of principal and pay-
ments of interest on the initial loans 
from the grant, and the State match to 
address any major and minor publicly 
owned treatment works (POTW) that 
the Region and the State have pre-
viously identified as part of the Na-
tional Municipal Policy list for the 
State. 

(2) These funds may be used to fund 
the cost-effective reserve capacity of 
these projects. 

(3) In order for a State to use these 
funds for other section 212 POTWs or 
for nonpoint source (section 319) or es-
tuary (section 320) activities, the State 
must certify that the POTWs identified 
in § 35.3135(e)(1) are either: 

(i) In compliance; or 
(ii) On an enforceable schedule; or 
(iii) Have an enforcement action 

filed; or 
(iv) Have a funding commitment dur-

ing or prior to the first year covered by 
the Intended Use Plan. 

(4) Other funds in the SRF may be 
used at any time for the construction 
of any treatment works on the State’s 
priority list or for activities under sec-
tions 319 and 320 of the Act. 

(f) Compliance with title II require-
ments. (1) The State must agree that 
equivalency projects will comply with 
sections 201(b), 201(g)(1), 201(g)(2), 
201(g)(3), 201(g)(5), 201(g)(6), 201(n)(1), 
201(o), 204(a)(1), 204(a)(2), 204(b)(1), 
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204(d)(2), 211, 218, 511(c)(1), and 513 of 
the Act. 

(2) The State must comply only with 
the statutory requirements. The State 
may develop its own procedures for im-
plementing the statutory provisions. 
The RA will accept State procedures 
provided that the procedures will ade-
quately assure compliance with the 
statutory requirements, considered in 
the context of the SRF program. 

(3) Where the State funds equiva-
lency projects for more than the cap-
italization grant amount, EPA will rec-
ognize the cumulative value of the eli-
gible costs of the equivalency projects, 
and the excess balance may be banked 
toward subsequent year equivalency re-
quirements. 

(4) Only those eligible costs actually 
funded with loans or other authorized 
assistance from the SRF may be cred-
ited toward satisfaction of the equiva-
lency requirement, and only in the 
amount of that assistance. 

(g) State laws and procedures. The 
State must agree to commit or expend 
each quarterly capitalization grant 
payment in accordance with the 
State’s own laws and procedures re-
garding the commitment or expendi-
ture of revenues. 

(h) State accounting and auditing pro-
cedures. (1) The State must agree to es-
tablish fiscal controls and accounting 
procedures that are sufficient to assure 
proper accounting for payments re-
ceived by the SRF, disbursements 
made by the SRF, and SRF balances at 
the beginning and end of the account-
ing period. 

(2) The State must also agree to use 
accounting, audit, and fiscal proce-
dures conforming to generally accepted 
government accounting standards as 
these are promulgated by the Govern-
mental Accounting Standards Board. 
Generally accepted government audit-
ing standards are usually defined as, 
but not limited to, those contained in 
the U.S. General Accounting Office 
(GAO) publication ‘‘Government Audit-
ing Standards’’ (1988 revision). 

(i) Recipient accounting and auditing 
procedures. The State must agree to re-
quire recipients of SRF assistance to 
maintain project accounts in accord-
ance with generally accepted govern-
ment accounting standards as these are 

promulgated by the Government Ac-
counting Standards Board. These ac-
counts must be maintained as separate 
accounts. 

(j) Annual report. The State must 
agree to make an Annual Report to the 
RA on the actual use of the funds, in 
accordance with section 606(d) of the 
Act.

§ 35.3140 Environmental review re-
quirements. 

(a) Generally. The State must agree 
to conduct reviews of the potential en-
vironmental impacts of all section 212 
construction projects receiving assist-
ance from the SRF, including nonpoint 
source pollution control (section 319) 
and estuary protection (section 320) 
projects that are also section 212 
projects. 

(b) NEPA-like State environmental re-
view process. Equivalency projects must 
undergo a State environmental review 
process (SERP) that conforms gen-
erally to the National Environmental 
Policy Act (NEPA). The State may 
elect to apply the procedures at 40 CFR 
part 6, subpart E and related subparts, 
or apply its own ‘‘NEPA-like’’ SERP 
for conducting environmental reviews, 
provided that the following elements 
are met. 

(1) Legal foundation. The State must 
have the legal authority to conduct en-
vironmental reviews of section 212 con-
struction projects receiving SRF as-
sistance. Such authority and sup-
porting documentation must specify: 

(i) The mechanisms to implement 
mitigation measures to ensure that a 
project is environmentally sound; 

(ii) The legal remedies available to 
the public to challenge environmental 
review determinations and enforce-
ment actions; 

(iii) The State agency primarily re-
sponsible for conducting environ-
mental reviews; 

(iv) The extent to which environ-
mental review responsibilities will be 
delegated to local recipients and will 
be subject to oversight by the primary 
State agency. 

(2) Interdisciplinary approach. The 
State must employ an interdisciplinary 
approach for identifying and miti-
gating adverse environmental effects 
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including, but not limited to, those as-
sociated with other applicable Federal 
environmental authorities. 

(3) Decision documentation. The State 
must fully document the information, 
processes and premises that influence 
decisions to: 

(i) Proceed with a project contained 
in a finding of no significant impact 
(FNSI) following documentation in an 
environmental assessment (EA); 

(ii) Proceed or not proceed with a 
project contained in a record of deci-
sion (ROD) following preparation of a 
full environmental impact statement 
(EIS); 

(iii) Reaffirm or modify a decision 
contained in a previously issued cat-
egorical exclusion (CE), EA/FNSI or 
EIS/ROD following a mandatory 5 year 
environmental reevaluation of a pro-
posed project; and 

(iv) If a State elects to implement 
processes for either partitioning an en-
vironmental review or CE from envi-
ronmental review, the State must simi-
larly document these processes in its 
proposed SERP. 

(4) Public notice and participation. (i) 
The State must provide public notice 
when a CE is issued or rescinded, a 
FNSI is issued but before it becomes ef-
fective, a decision issued 5 years earlier 
is reaffirmed or revised, and prior to 
initiating an EIS. 

(ii) Except with respect to a public 
notice of a categorical exclusion or re-
affirmation of a previous decision, a 
formal public comment period must be 
provided during which no action on a 
project will be allowed. 

(iii) A public hearing or meeting 
must be held for all projects except for 
those having little or no environmental 
effect. 

(5) Alternatives Consideration. The 
State must have evaluation criteria 
and processes which allow for: 

(i) Comparative evaluation among al-
ternatives including the beneficial and 
adverse consequences on the existing 
environment, the future environment 
and individual sensitive environmental 
issues that are identified by project 
management or through public partici-
pation; and 

(ii) Devising appropriate near-term 
and long-range measures to avoid, min-
imize or mitigate adverse impacts. 

(c) Alternative State environmental re-
view process. The State may elect to 
apply an alternative SERP to non-
equivalency section 212 construction 
projects assisted by the SRF, provided 
that such process: 

(1) Is supported by a legal foundation 
which establishes the State’s authority 
to review section 212 construction 
projects; 

(2) Responds to other environmental 
objectives of the State; 

(3) Provides for comparative evalua-
tions among alternatives and account 
for beneficial and adverse consequences 
to the existing and future environ-
ment; 

(4) Adequately documents the infor-
mation, processes and premises that in-
fluence an environmental determina-
tion; and 

(5) Provides for notice to the public 
of proposed projects and for the oppor-
tunity to comment on alternatives and 
to examine environmental review docu-
ments. For projects determined by the 
State to be controversial, a public 
hearing must be held. 

(d) EPA approval process. The RA 
must review and approve any State 
‘‘NEPA-like’’ and alternative proce-
dures to ensure that the requirements 
for both have been met. The RA will 
conduct these reviews on the basis of 
the criteria for evaluating NEPA-like 
reviews contained in appendix A to this 
part. 

(e) Modifications to approved SERPs. 
Significant changes to State environ-
mental review procedures must be ap-
proved by the RA.

§ 35.3145 Application of other Federal 
authorities. 

(a) Generally. The State must agree 
to comply and to require all recipients 
of funds ‘‘directly made available by’’ 
capitalization grants to comply with 
applicable Federal authorities. 

(b) Informing EPA. The State must in-
form EPA when consultation or coordi-
nation by EPA with other Federal 
agencies is necessary to resolve issues 
regarding compliance with those re-
quirements. 

(c) Civil Rights laws. All programs, 
projects and activities of the State cap-
italization grant recipient must be in 
compliance with the Civil Rights Act 
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of 1964, as amended, 42 U.S.C. 2000d et 
seq., section 504 of the Rehabilitation 
Act of 1973, as amended, 29 U.S.C. 794 
and section 13 of the Federal Water 
Pollution Control Act Amendments of 
1972, Public Law 92–500. 

(d) MBE/WBE requirements. Require-
ments for the participation of minority 
and women owned businesses (MBE/
WBEs) will apply to assistance in an 
amount equaling the grant. To attain 
compliance with MBE/WBE require-
ments, the RA will negotiate an overall 
‘‘fair share’’ objective with the State 
for MBE/WBE participation on these 
SRF funded activities. A fair share ob-
jective should be based on the amount 
of the capitalization grant award or 
other State established goals. The 
State may accomplish its fair share ob-
jective by requiring certain equiva-
lency projects to undertake affirmative 
steps that will include the following: 

(1) Including small, minority and 
women’s businesses on solicitation 
lists; 

(2) Assuring that small, minority and 
women’s businesses are solicited when-
ever they are potential sources; 

(3) Dividing total requirements, when 
economically feasible, into small tasks 
or quantities to permit maximum par-
ticipation by small, minority and wom-
en’s businesses; 

(4) Establishing delivery schedules, 
when the requirements of the work per-
mit, which will encourage participa-
tion by small, minority and women’s 
businesses; 

(5) Using the services of the Small 
Business Administration and the Office 
of Minority Business Enterprise of the 
U.S. Department of Commerce, as ap-
propriate; and 

(6) If the contractor awards subagree-
ments, requiring the contractor to 
take the affirmative steps in para-
graphs (d)(1) through (d)(5) of this sec-
tion. 

(e) MBE/WBE Reporting requirements. 
The State must submit an MBE/WBE 
Utilization Report (EPA Form SF 334) 
within 30 days after the end of each 
Federal fiscal quarter during which the 
State or its subrecipients award any 
subagreements.

§ 35.3150 Intended Use Plan (IUP). 
(a) Purpose. The State must prepare a 

plan identifying the intended uses of 
the funds in the SRF and describing 
how those uses support the goals of the 
SRF. This Intended Use Plan (IUP) 
must be prepared annually and must be 
subjected to public comment and re-
view before being submitted to EPA. 
EPA must receive the IUP prior to the 
award of the capitalization grant. 

(b) Contents—(1) List of projects. (i) 
The IUP must contain a list of publicly 
owned treatment works projects on the 
State’s project priority list developed 
pursuant to section 216 of the Act, to 
be constructed with SRF assistance. 
This list must include: the name of the 
community; permit number or other 
applicable enforceable requirement, if 
available; the type of financial assist-
ance; and the projected amount of eli-
gible assistance. 

(ii) The IUP must also contain a list 
of the nonpoint source and national es-
tuary protection activities under sec-
tions 319 and 320 of the Act that the 
State expects to fund from its SRF. 

(iii) The IUP must provide informa-
tion in a format and manner that is 
consistent with the needs of the Re-
gional Offices. 

(2) Short and long term goals. The 
IUP must describe the long and short 
term goals and objectives of the State’s 
water pollution control revolving fund. 

(3) Information on the SRF activities 
to be supported. The IUP must include 
information on the types of activities 
including eligible categories of costs to 
receive assistance, types of assistance 
to be provided, and SRF policies on set-
ting the terms for the various types of 
assistance provided by the fund. 

(4) Assurances and specific proposals. 
The IUP must provide assurances and 
specific proposals on the manner by 
which the State intends to meet the re-
quirements of the following sections of 
this part: §§ 35.3135(c); 35.3135(d); 
35.3135(e); 35.3135(f); and 35.3140. 

(5) Criteria and method for distribu-
tion of funds. 

(i) The IUP must describe the criteria 
and method established for the dis-
tribution of the SRF funds and the dis-
tribution of the funds available to the 
SRF among the various types of assist-
ance the State will offer. 
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(ii) The IUP must describe the cri-
teria and method the State will use to 
select section 212 treatment work 
project priority list and projects or 
programs to be funded as eligible ac-
tivities for nonpoint sources and estu-
ary protection management programs. 

(c) Amending the IUP. The IUP 
project list may be changed during the 
year under provisions established in 
the IUP as long as the projects have 
been previously identified through the 
public participation process. 

(Approved by the Office of Management and 
Budget under control number 2040–0118)

§ 35.3155 Payments. 
(a) Payment schedule. The State must 

include with each application for a cap-
italization grant a draft payment 
schedule based on the State’s projec-
tion of binding commitments in its 
IUP. The payment schedule and the 
specific criteria establishing the condi-
tions under which the State may draw 
cash from its LOC shall be jointly es-
tablished by the Agency and the State 
and included in the capitalization 
grant agreement. Changes to the pay-
ment schedule, which may be nego-
tiated during the year, will be effected 
through an amendment to the grant 
agreement. 

(b) Estimated disbursements. With the 
first application for a capitalization 
grant, the State shall submit a sched-
ule that reflects, by quarters, the esti-
mated disbursements from that grant 
for the year following the grant award 
date. At the end of the third quarter of 
each Federal fiscal year thereafter, the 
State must provide the Agency with a 
schedule of estimated disbursements 
for the following Federal fiscal year. 
The State must advise the Agency 
when significant changes from the 
schedule of estimated disbursements 
are anticipated. This schedule must be 
developed in conformity with the pro-
cedures applicable to cash draws in 
§ 35.3160 and must be at a level of detail 
sufficient to allow the Agency and the 
State to jointly develop and maintain a 
forecast of cash draws. 

(c) Timing of payments. Payments to 
the LOC from a particular grant will 
begin in the quarter in which the grant 
is awarded and will end no later than 
the earlier of eight quarters after the 

capitalization grant is awarded or 
twelve quarters after advices of allow-
ances are issued to the Regions. 

(d) General payment and cash draw 
rules. (1) Except as described in 
§§ 35.3160(e) and 35.3160(g), payments 
will be based on the State’s schedule of 
binding commitments. 

(2) The SRF or assistance recipient 
must first incur a cost, but not nec-
essarily disburse funds for that cost, on 
an activity for which the State has en-
tered into a binding commitment, in 
order to draw cash. 

(3) Cash draws will be available only 
up to the amount of payments made. 

(4) For loans or for refinancing or 
purchasing of municipal debt, plan-
ning, design and associated pre-build-
ing costs that are within the scope of a 
project built after March 7, 1985, may 
be included in the assistance agree-
ment regardless of when they were in-
curred, provided these costs are in con-
formity with title VI of the Act. The 
State may draw cash for these incurred 
pre-building costs immediately upon 
executing an assistance agreement. 

(5) A State may draw cash from the 
LOC equal to the proportional Federal 
share at which time the State will pro-
vide its proportional share. The Fed-
eral proportional share will be 831⁄3 per-
cent of incurred costs and the State’s 
proportional share will be 162⁄3 percent 
of the incurred costs, except as de-
scribed below. 

(i) Where the State provides funds in 
excess of the required 20 percent 
match, the proportional Federal share 
drawn from the LOC will be the ratio of 
Federal funds in the capitalization 
grant to the sum of the capitalization 
grant and the State funds. Alter-
natively, the State may identify a 
group of activities approximately equal 
to 120 percent of the grant amount, and 
draw cash from the LOC for 831⁄3 per-
cent of the incurred costs of the identi-
fied activities. 

(ii) The Federal proportional share 
may exceed 831⁄3 percent where a State 
is given credit for its match amount as 
a result of funding activities in prior 
years (but after March 7, 1985), or for 
banking excess match in the SRF in 
prior years and disbursing these 
amounts prior to drawing cash. If the 
entire amount of the State’s required 
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match has been disbursed in advance, 
the Federal proportional share would 
be 100 percent.

§ 35.3160 Cash draw rules. 
(a) Loans. The State may draw cash 

from the LOC when the SRF receives a 
request from a loan recipient, based on 
incurred costs, including prebuilding 
and building costs. 

(b) Refinance or purchase of municipal 
debt. (1) Cash draw for completed con-
struction. Except as indicated in para-
graph (b)(2) of this section, cash draws 
shall be made at a rate no greater than 
equal amounts over the maximum 
number of quarters that payments can 
be made, pursuant to § 35.3155(c), and up 
to the portion of the LOC committed to 
the refinancing or purchase of the local 
debt. Cash draws for incurred building 
costs will generally be treated as refi-
nanced costs. 

(2) The State may immediately draw 
cash for up to five percent of each fis-
cal year’s capitalization grant or two 
million dollars, whichever is greater, 
to refinance or purchase local debt. 

(3) Projects or portions of projects 
not constructed. The State may draw 
cash based on incurred construction 
costs, as set forth in § 35.3160(a). 

(4) Incremental disbursement bonds. 
For the purchase of incremental dis-
bursement bonds from local govern-
ments, cash draws will be based on a 
schedule that coincides with the rate 
at which construction related costs are 
expected to be incurred for the project. 

(c) Purchase of insurance. The State 
may draw cash to purchase insurance 
as premiums are due. 

(d) Guarantees and security for bonds. 
(1) Cash draw in the event of default. In 
the event of an imminent default in 
debt service payments on the guaran-
teed/secured debt, the State can draw 
cash immediately up to the total 
amount of the LOC committed to the 
guarantee/security. If a balance re-
mains in the guarantee portion of the 
LOC reserve after the default is cov-
ered, the State must negotiate a re-
vised schedule for the remaining 
amount of the guarantee/security. 

(2) Cash draw in the absence of de-
fault. (i) The State can draw cash up to 
the amount of the LOC dedicated for 
the guarantee or security in accord-

ance with a schedule based on the na-
tional title II annual outlay rate (Yr 1: 
7%; Yr 2: 35%; Yr 3: 26%; Yr 4: 20%; Yr 
5: 12%), or actual construction cost. In 
the latter case, the amount of the cash 
draw would be the actual construction 
costs multiplied by the Federal share 
of the reserve multiplied by the ratio 
of the reserve to either the amount 
guaranteed or the proceeds of the bond 
issue. 

(ii) In addition, in the case of a secu-
rity the State can identify a group of 
projects whose value equals approxi-
mately the total of that portion of the 
LOC and the State match dedicated as 
a security. The State can then draw 
cash based on the incurred construc-
tion costs of the selected projects only, 
multiplied by the ratio of the Federal 
portion of the security to the entire se-
curity. 

(3) Aggressive leveraging exception. 
Where the cash draw rules discussed in 
§ 35.3160(d) would significantly frustrate 
a State’s program, the Agency may 
permit an exception to these cash draw 
rules and provide for a more acceler-
ated cash draw, where the State can 
demonstrate that: 

(i) There are eligible projects ready 
to proceed in the immediate future 
with enough costs to justify the 
amount of the secured bond issue; 

(ii) The absence of cash on an accel-
erated basis will substantially delay 
these projects; 

(iii) If accelerated cash draws are al-
lowed, the SRF will provide substan-
tially more assistance; and 

(iv) The long term viability of the 
State program to meet water quality 
needs will be protected. 

(4) Cash draw limitation. When the 
LOC is used for securing State issued 
bonds, cash draws cannot be made at a 
rate greater than equal amounts over 
the maximum number of quarters that 
payments can be made, pursuant to 
§ 35.3155(c). Exceptions to this limita-
tion are in cases of default (see 
§ 35.3160(d)(1)) and where cash draws are 
based on construction costs for all 
projects, as in § 35.3160(d)(2)(i). 

(e) Administrative expenses—(1) Pay-
ments. One payment will be made at the 
time of the grant, based on the portion 
of the LOC estimated to be used for ad-
ministrative expenses. 
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(2) Cash draw. The State can draw 
cash based on a schedule that coincides 
with the rate at which administrative 
expenses will be incurred, up to that 
portion of the LOC dedicated to admin-
istrative expenses. 

(f) Withholding payments. If a State 
fails to take corrective action in ac-
cordance with section 605 of the Act, 
the Agency shall withhold payments to 
the SRF. Once a payment has been 
made by the Agency, that payment and 
cash draws from that payment will not 
be subject to withholding because of a 
State’s failure to take corrective ac-
tion.

§ 35.3165 Reports and audits. 
(a) Annual report. The State must 

provide an Annual Report to the RA 
beginning the first fiscal year after it 
receives payments under title VI. The 
State should submit this report to the 
RA according to the schedule estab-
lished in the grant agreement. 

(b) Matters to establish in the annual 
report. In addition to the requirements 
in section 606(d) of the Act, in its an-
nual report the State must establish 
that it has: 

(1) Reviewed all SRF funded section 
212 projects in accordance with the ap-
proved environmental review proce-
dures; 

(2) Deposited its match on or before 
the date on which each quarterly grant 
payment was made; 

(3) Assured compliance with the re-
quirements of § 35.3135(f); 

(4) Made binding commitments to 
provide assistance equal to 120 percent 
of the amount of each grant payment 
within one year after receiving the 
grant payment pursuant to § 35.3135(c); 

(5) Expended all funds in an expedi-
tious and timely manner pursuant to 
§ 35.3135(d); and 

(6) First used all funds as a result of 
capitalization grants to assure mainte-
nance of progress toward compliance 
with the enforceable requirements of 
the Act pursuant to § 35.3135(e). 

(c) Annual review—(1) Purpose. The 
purpose of the annual review is to as-
sess the success of the State’s perform-
ance of activities identified in the IUP 
and Annual Report, and to determine 
compliance with the terms of the cap-
italization grant agreement. The RA 

will complete the annual review ac-
cording to the schedule established in 
the grant agreement. 

(2) Records access. After reasonable 
notice by the RA, the State or assist-
ance recipient must make available to 
the EPA such records as the RA rea-
sonably requires to review and deter-
mine State compliance with the re-
quirements of title VI. The RA may 
conduct onsite visits as needed to pro-
vide adequate programmatic review. 

(d) Annual audit. (1) At least once a 
year the RA (through the Office of the 
Inspector General) will conduct, or re-
quire the State to have independently 
conducted, a financial and compliance 
audit of the SRF and the operations of 
the SRF. If the State is required to 
have an independently conducted audit 
performed, the State may designate an 
independent auditor of the State to 
carry out the audit or may contrac-
tually procure the service. 

(2) The auditor can be a certified pub-
lic accountant, a public accountant li-
censed on or before December 31, 1970, 
or a governmental auditor who meets 
the qualification standards (Govern-
ment Auditing Standards). In addition, 
the auditor must meet the independ-
ence standard as enumerated by the 
General Accounting Office and Amer-
ican Institute of Certified Public Ac-
countants. The Office of the Inspector 
General may arrange for an EPA audit 
if the State fails to conduct the audit 
or if the State’s review is otherwise un-
satisfactory. 

(3) The audit report required under 
section 606(b) must contain an opinion 
on the financial statements of the SRF 
and its internal controls, and a report 
on compliance with title VI. 

(4) The audit report must be com-
pleted within one year of the end of the 
appropriate accounting period and sub-
mitted to the Office of the Inspector 
General within 30 days of completion. 
In cases of State conducted audits, the 
State will be notified within 90 days as 
to the acceptability of the audit report 
and its findings. Audits may be done in 
conjunction with the Single Audit Act. 

(Approved by the Office of Management and 
Budget under control number 2040–0118)
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§ 35.3170 Corrective action. 
(a) Causes. If the RA determines that 

the State has not complied with re-
quirements under title VI, the RA will 
notify the State of such noncompliance 
and prescribe the necessary corrective 
action. Failure to satisfy the terms of 
the capitalization grant agreement, in-
cluding unmet conditions or assurances 
or invalid certifications, is grounds for 
a finding of noncompliance. In addi-
tion, if the State does not manage the 
SRF in a financially sound manner 
(e.g. allows consistent and substantial 
failures of loan repayments), the RA 
may take corrective action as provided 
under this section. 

(b) RA’s course of action. In making a 
determination of noncompliance with 
the capitalization grant agreement and 
devising the corrective action, the RA 
will identify the nature and cause of 
the problems. The State’s corrective 
action must remedy the specific in-
stance of noncompliance and adjust 
program management to avoid non-
compliance in the future. 

(c) Consequences for failure to take cor-
rective action. If within 60 days of re-
ceipt of the noncompliance notice, a 
State fails to take the necessary ac-
tions to obtain the results required by 
the RA, or to provide an acceptable 
plan to achieve the results required, 
the RA shall withhold payments to the 
SRF until the State has taken accept-
able actions. If the State fails to take 
the necessary corrective action deemed 
adequate by the RA within twelve 
months of receipt of the original no-
tice, any withheld payments shall be 
deobligated and reallotted to other 
States. 

(d) Releasing payments. Once the 
State has taken the corrective action 
deemed necessary and adequate by the 
RA, the withheld payments will be re-
leased and scheduled payments will re-
commence.

APPENDIX A TO SUBPART K OF PART 35—
CRITERIA FOR EVALUATING A 
STATE’S PROPOSED NEPA-LIKE 
PROCESS 

The following criteria will be used by the 
RA to evaluate a proposed SERP. 

(A) Legal foundation. Adequate documenta-
tion of the legal authority, including legisla-
tion, regulations or executive orders and/or 

Attorney General certification that author-
ity exists. 

(B) Interdisciplinary approach. The avail-
ability of expertise either in-house or other-
wise accessible to the State Agency. 

(C) Decision documentation. A description of 
a documentation process adequate to explain 
the basis for decisions to the public. 

(D) Public notice and participation. A de-
scription of the process, including routes of 
publication (e.g., local newspapers and 
project mailing list), and use of established 
State legal notification systems for notices 
of intent, and criteria for determining 
whether a public hearing is required. The 
adequacy of a rationale where the comment 
period differs from that under NEPA and is 
inconsistent with other State review periods. 

(E) Consider alternatives. The extent to 
which the SERP will adequately consider: 

(1) Designation of a study area comparable 
to the final system; 

(2) A range of feasible alternatives, includ-
ing the no action alternative; 

(3) Direct and indirect impacts; 
(4) Present and future conditions; 
(5) Land use and other social parameters 

including recreation and open-space consid-
erations; 

(6) Consistency with population projections 
used to develop State implementation plans 
under the Clean Air Act; 

(7) Cumulative impacts including antici-
pated community growth (residential, com-
mercial, institutional and industrial) within 
the project study area; and 

(8) Other anticipated public works projects 
including coordination with such projects.

Subpart L—Drinking Water State 
Revolving Funds

AUTHORITY: Section 1452 of the Safe Drink-
ing Water Act, as amended, 42 U.S.C. 300j–12.

SOURCE: 65 FR 48299, Aug. 7, 2000, unless 
otherwise noted.

§ 35.3500 Purpose, policy, and applica-
bility. 

(a) This subpart codifies and imple-
ments requirements for the national 
Drinking Water State Revolving Fund 
program under section 1452 of the Safe 
Drinking Water Act, as amended in 
1996. It applies to States (i.e., each of 
the 50 States and the Commonwealth of 
Puerto Rico) which receive capitaliza-
tion grants and are authorized to es-
tablish a Fund under section 1452. The 
purpose of this subpart is to ensure 
that each State’s program is designed 
and operated in such a manner as to 
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further the public health protection ob-
jectives of the Safe Drinking Water 
Act, promote the efficient use of all 
funds, and ensure that the Fund corpus 
is available in perpetuity for providing 
financial assistance to public water 
systems. 

(b) This subpart supplements section 
1452 of the Safe Drinking Water Act by 
codifying statutory and program re-
quirements that were published in the 
Final Guidelines for the Drinking 
Water State Revolving Fund program 
(EPA 816–R–97–005) signed by the As-
sistant Administrator for Water on 
February 28, 1997, as well as in subse-
quent policies. This subpart also sup-
plements general grant regulations at 
40 CFR part 31 which contain adminis-
trative requirements that apply to gov-
ernmental recipients of Environmental 
Protection Agency (EPA) grants and 
subgrants. EPA will not impose addi-
tional major program requirements 
without providing an opportunity for 
affected parties to comment. 

(c) EPA intends to implement the na-
tional Drinking Water State Revolving 
Fund program in a manner that pre-
serves for States a high degree of flexi-
bility to operate their programs in ac-
cordance with each State’s unique 
needs and circumstances. To the max-
imum extent practicable, EPA also in-
tends to administer the financial as-
pects of the national Drinking Water 
State Revolving Fund program in a 
manner that is consistent with the 
policies and procedures of the national 
Clean Water State Revolving Fund pro-
gram established under Title VI of the 
Clean Water Act, as amended, 33 U.S.C. 
1381–1387.

§ 35.3505 Definitions. 

The following definitions apply to 
terms used in this subpart: 

Act. The Safe Drinking Water Act 
(Public Law 93–523), as amended in 1996 
(Public Law 104–182). 42 U.S.C. 300f et 
seq. 

Administrator. The Administrator of 
the EPA or an authorized representa-
tive. 

Allotment. Amount available to a 
State from funds appropriated by Con-
gress to carry out section 1452 of the 
Act. 

Automated Clearing House (ACH). A 
Federal payment mechanism that 
transfers cash to recipients of Federal 
assistance using electronic transfers 
from the Treasury through the Federal 
Reserve System. 

Binding commitment. A legal obliga-
tion by the State to an assistance re-
cipient that defines the terms for as-
sistance from the Fund. 

Capitalization grant. An award by 
EPA of funds to a State for purposes of 
capitalizing that State’s Fund and for 
other purposes authorized in section 
1452 of the Act. 

Cash draw. The transfer of cash from 
the Treasury through the ACH to the 
DWSRF program. Upon a State’s re-
quest for a cash draw, the Treasury 
will transfer funds to the DWSRF pro-
gram account established in the 
State’s bank. 

CWSRF program. Each State’s clean 
water state revolving fund program au-
thorized under Title VI of the Clean 
Water Act, as amended, 33 U.S.C. 1381–
1387. 

Disadvantaged community. The entire 
service area of a public water system 
that meets affordability criteria estab-
lished by the State after public review 
and comment. 

Disbursement. The transfer of cash 
from the DWSRF program account es-
tablished in the State’s bank to an as-
sistance recipient. 

DWSRF program. Each State’s drink-
ing water state revolving fund program 
authorized under section 1452 of the 
Act, as amended, 42 U.S.C. 300j–12. This 
term includes the Fund and set-asides. 

Fund. A revolving account into which 
a State deposits DWSRF program funds 
(e.g., capitalization grants, State 
match, repayments, net bond proceeds, 
interest earnings, etc.) for the purposes 
of providing loans and other types of 
assistance for drinking water infra-
structure projects. 

Intended Use Plan (IUP). A document 
prepared annually by a State, after 
public review and comment, which 
identifies intended uses of all DWSRF 
program funds and describes how those 
uses support the overall goals of the 
DWSRF program. 

Net bond proceeds. The funds raised 
from the sale of the bonds minus 
issuance costs (e.g., the underwriting 
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discount, underwriter’s legal counsel 
fees, bond counsel fee, and other costs 
incidental to the bond issuance). 

Payment. An action taken by EPA to 
increase the amount of funds available 
for cash draw through the ACH. A pay-
ment is not a transfer of cash to the 
State, but an authorization by EPA to 
make capitalization grant funds avail-
able for transfer to a State after the 
State submits a cash draw request. 

Public water system. A system as de-
fined in 40 CFR 141.2. A public water 
system is either a ‘‘community water 
system’’ or a ‘‘noncommunity water 
system’’ as defined in 40 CFR 141.2. 

Regional Administrator (RA). The Ad-
ministrator of the appropriate Re-
gional Office of the EPA or an author-
ized representative of the Regional Ad-
ministrator. 

Set-asides. State and local activities 
identified in sections 1452(g)(2) and (k) 
of the Act for which a portion of a cap-
italization grant may be used. 

Small system. A public water system 
that regularly serves 10,000 or fewer 
persons. 

State. Each of the 50 States and the 
Commonwealth of Puerto Rico, which 
receive capitalization grants and are 
authorized to establish a Fund under 
section 1452 of the Act.

§ 35.3510 Establishment of the DWSRF 
program. 

(a) General. To be eligible to receive a 
capitalization grant, a State must es-
tablish a Fund and comply with the 
other requirements of section 1452 of 
the Act and this subpart. 

(b) Administration. Capitalization 
grants must be awarded to an agency 
of the State that is authorized to enter 
into capitalization grant agreements 
with EPA, accept capitalization grant 
awards made under section 1452 of the 
Act, and otherwise manage the Fund in 
accordance with the requirements and 
objectives of the Act and this subpart. 
The State agency that is awarded the 
capitalization grant (i.e., grantee) is 
accountable for the use of the funds 
provided in the capitalization grant 
agreement under general grant regula-
tions at 40 CFR part 31. 

(1) The authority to establish assist-
ance priorities and to carry out over-
sight and related activities of the 

DWSRF program, other than financial 
administration of the Fund, must re-
side with the State agency having pri-
mary responsibility for administration 
of the State’s public water system su-
pervision (PWSS) program (i.e., pri-
macy) after consultation with other 
appropriate State agencies. 

(2) If a State is eligible to receive a 
capitalization grant but does not have 
primacy, the Governor will determine 
which State agency will have the au-
thority to establish priorities for finan-
cial assistance from the Fund. Evi-
dence of the Governor’s determination 
must be included with the capitaliza-
tion grant application. 

(3) If more than one State agency 
participates in implementation of the 
DWSRF program, the roles and respon-
sibilities of each agency must be de-
scribed in a Memorandum of Under-
standing or interagency agreement. 

(c) Combined financial administration. 
A State may combine the financial ad-
ministration of the Fund with the fi-
nancial administration of any other re-
volving fund established by the State if 
otherwise not prohibited by State law 
under which the Fund was established. 
A State must assure that all monies in 
the Fund, including capitalization 
grants, State match, net bond pro-
ceeds, loan repayments, and interest 
are separately accounted for and used 
solely for the purposes specified in sec-
tion 1452 of the Act and this subpart. 
Funds available from the administra-
tion and technical assistance set-aside 
may not be used for combined financial 
administration of any other revolving 
fund. 

(d) Use of funds. (1) Assistance pro-
vided to a public water system from 
the DWSRF program may be used only 
for expenditures that will facilitate 
compliance with national primary 
drinking water regulations applicable 
under section 1412 or otherwise signifi-
cantly further the public health protec-
tion objectives of the Act. 

(2) The inability or failure of any 
public water system to receive assist-
ance from the DWSRF program, or any 
delay in obtaining assistance, does not 
alter the obligation of the system to 
comply in a timely manner with all ap-
plicable drinking water standards and 
requirements of section 1452 of the Act.
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§ 35.3515 Allotment and withholdings 
of funds. 

(a) Allotment—(1) General. Each State 
will receive a minimum of one percent 
of the funds available for allotment to 
all of the States. 

(2) Allotment formula. Funds available 
to States from fiscal year 1998 appro-
priations and subsequent appropria-
tions are allotted according to a for-
mula that reflects the infrastructure 
needs of public water systems identi-
fied in the most recent Needs Survey 
submitted in accordance with section 
1452(h) of the Act. 

(3) Period of availability. Funds are 
available for obligation to States dur-
ing the fiscal year in which they are 
authorized and during the following fis-
cal year. The amount of any allotment 
not obligated to a State by EPA at the 
end of this period of availability will be 
reallotted to eligible States based on 
the formula originally used to allot 
these funds, except that the Adminis-
trator may reserve up to 10 percent of 
any funds available for reallotment to 
provide additional assistance to Indian 
Tribes. In order to be eligible to re-
ceive reallotted funds, a State must 
have been obligated all funds it is eligi-
ble to receive from EPA during the pe-
riod of availability. 

(4) Loss of primacy. The following pro-
visions do not apply to any State that 
did not have primacy as of August 6, 
1996: 

(i) A State may not receive a capital-
ization grant from allotments that 
have been made if the State had pri-
macy and subsequently loses primacy. 

(ii) For a State that loses primacy, 
the Administrator may reserve funds 
from the State’s allotment for use by 
EPA to administer primacy in that 
State. The balance of the funds not 
used by EPA to administer primacy 
will be reallotted to the other States. 

(iii) A State will be eligible for future 
allotments from funds appropriated in 
the next fiscal year after primacy is re-
stored. 

(b) Withholdings—(1) General. EPA 
will withhold funds under each of the 
following provisions: 

(i) Capacity development authority. 
EPA will withhold 20 percent of a 
State’s allotment from any State that 
has not obtained the legal authority or 

other means to ensure that all new 
community water systems and new 
nontransient, noncommunity water 
systems commencing operations after 
October 1, 1999, demonstrate technical, 
financial, and managerial capacity 
with respect to each national primary 
drinking water regulation in effect, or 
likely to be in effect, on the date of 
commencement of operations. The de-
termination of withholding will be 
based on an assessment of the status of 
the State program as of October 1 of 
the fiscal year for which the funds were 
allotted. 

(ii) Capacity development strategy. 
EPA will withhold funds from any 
State unless the State is developing 
and implementing a strategy to assist 
public water systems in acquiring and 
maintaining technical, financial, and 
managerial capacity. The amount of a 
State’s allotment that will be withheld 
is 10 percent for fiscal year 2001, 15 per-
cent for fiscal year 2002, and 20 percent 
for each subsequent fiscal year. The de-
termination of withholding will be 
based on an assessment of the status of 
the State strategy as of October 1 of 
the fiscal year for which the funds were 
allotted. Decisions of a State regarding 
any particular public water system as 
part of a capacity development strat-
egy are not subject to review by EPA 
and may not serve as a basis for with-
holding funds. 

(iii) Operator certification program. Be-
ginning on February 5, 2001, EPA will 
withhold 20 percent of a State’s allot-
ment unless the State has adopted and 
is implementing a program for certi-
fying operators of community and non-
transient, noncommunity public water 
systems that meets the requirements 
of section 1419 of the Act. The deter-
mination of withholding will be based 
on an assessment of the status of the 
State program for each fiscal year. 

(2) Maximum withholdings. The max-
imum amount of funds that will be 
withheld if a State fails to meet the re-
quirements of both the capacity devel-
opment authority and the capacity de-
velopment strategy provisions is 20 
percent of the allotment in any fiscal 
year. The maximum amount of funds 
that will be withheld if a State fails to 
meet the requirements of the operator 
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certification program provision and ei-
ther the capacity development author-
ity provision or the capacity develop-
ment strategy provision is 40 percent of 
the allotment in any fiscal year. 

(3) Reallotment of withheld funds. The 
Administrator will reallot withheld 
funds to eligible States based on the 
formula originally used to allot these 
funds. In order to be eligible to receive 
reallotted funds under the withholding 
provisions, a State must have been ob-
ligated all funds it is eligible to receive 
from EPA during the period of avail-
ability. A State that has funds with-
held under any one of the withholding 
provisions in paragraphs (b)(1)(i) 
through (b)(1)(iii) of this section is not 
eligible to receive reallotted funds 
made available by that provision. 

(4) Termination of withholdings. A 
withholding will cease to apply to 
funds appropriated in the next fiscal 
year after a State complies with the 
specific provision under which funds 
were withheld.

§ 35.3520 Systems, projects, and 
project-related costs eligible for as-
sistance from the Fund. 

(a) Eligible systems. Assistance from 
the Fund may only be provided to: 

(1) Privately-owned and publicly-
owned community water systems and 
non-profit noncommunity water sys-
tems. 

(2) Projects that will result in the 
creation of a community water system 
in accordance with paragraph (b)(2)(vi) 
of this section. 

(3) Systems referred to in section 
1401(4)(B) of the Act for the purposes of 
point of entry or central treatment 
under section 1401(4)(B)(i)(III). 

(b) Eligible projects—(1) General. 
Projects that address present or pre-
vent future violations of health-based 
drinking water standards are eligible 
for assistance. These include projects 
needed to maintain compliance with 
existing national primary drinking 
water regulations for contaminants 
with acute and chronic health effects. 
Projects to replace aging infrastruc-
ture are eligible for assistance if they 
are needed to maintain compliance or 
further the public health protection ob-
jectives of the Act. 

(2) Only the following project cat-
egories are eligible for assistance from 
the Fund: 

(i) Treatment. Examples of projects 
include installation or upgrade of fa-
cilities to improve the quality of 
drinking water to comply with primary 
or secondary standards and point of 
entry or central treatment under sec-
tion 1401(4)(B)(i)(III) of the Act. 

(ii) Transmission and distribution. Ex-
amples of projects include installation 
or replacement of transmission and dis-
tribution pipes to improve water pres-
sure to safe levels or to prevent con-
tamination caused by leaks or breaks 
in the pipes. 

(iii) Source. Examples of projects in-
clude rehabilitation of wells or devel-
opment of eligible sources to replace 
contaminated sources. 

(iv) Storage. Examples of projects in-
clude installation or upgrade of eligible 
storage facilities, including finished 
water reservoirs, to prevent micro-
biological contaminants from entering 
a public water system. 

(v) Consolidation. Eligible projects are 
those needed to consolidate water sup-
plies where, for example, a supply has 
become contaminated or a system is 
unable to maintain compliance for 
technical, financial, or managerial rea-
sons. 

(vi) Creation of new systems. Eligible 
projects are those that, upon comple-
tion, will create a community water 
system to address existing public 
health problems with serious risks 
caused by unsafe drinking water pro-
vided by individual wells or surface 
water sources. Eligible projects are 
also those that create a new regional 
community water system by consoli-
dating existing systems that have tech-
nical, financial, or managerial difficul-
ties. Projects to address existing public 
health problems associated with indi-
vidual wells or surface water sources 
must be limited in scope to the specific 
geographic area affected by contamina-
tion. Projects that create new regional 
community water systems by consoli-
dating existing systems must be lim-
ited in scope to the service area of the 
systems being consolidated. A project 
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must be a cost-effective solution to ad-
dressing the problem. A State must en-
sure that the applicant has given suffi-
cient public notice to potentially af-
fected parties and has considered alter-
native solutions to addressing the 
problem. Capacity to serve future pop-
ulation growth cannot be a substantial 
portion of a project. 

(c) Eligible project-related costs. In ad-
dition to costs needed for the project 
itself, the following project-related 
costs are eligible for assistance from 
the Fund: 

(1) Costs for planning and design and 
associated pre-project costs. A State 
that makes a loan for only planning 
and design is not required to provide 
assistance for completion of the 
project. 

(2) Costs for the acquisition of land 
only if needed for the purposes of locat-
ing eligible project components. The 
land must be acquired from a willing 
seller. 

(3) Costs for restructuring systems 
that are in significant noncompliance 
with any national primary drinking 
water regulation or variance or that 
lack the technical, financial, and man-
agerial capability to ensure compliance 
with the requirements of the Act, un-
less the systems are ineligible under 
paragraph (d)(2) or (d)(3) of this sec-
tion. 

(d) Ineligible systems. Assistance from 
the Fund may not be provided to: 

(1) Federally-owned public water sys-
tems and for-profit noncommunity 
water systems. 

(2) Systems that lack the technical, 
financial, and managerial capability to 
ensure compliance with the require-
ments of the Act, unless the assistance 
will ensure compliance and the owners 
or operators of the systems agree to 
undertake feasible and appropriate 
changes in operations to ensure com-
pliance over the long-term. 

(3) Systems that are in significant 
noncompliance with any national pri-
mary drinking water regulation or 
variance, unless: 

(i) The purpose of the assistance is to 
address the cause of the significant 
noncompliance and will ensure that the 
systems return to compliance; or 

(ii) The purpose of the assistance is 
unrelated to the cause of the signifi-

cant noncompliance and the systems 
are on enforcement schedules (for max-
imum contaminant level and treat-
ment technique violations) or have 
compliance plans (for monitoring and 
reporting violations) to return to com-
pliance. 

(e) Ineligible projects. The following 
projects are ineligible for assistance 
from the Fund: 

(1) Dams or rehabilitation of dams. 
(2) Water rights, except if the water 

rights are owned by a system that is 
being purchased through consolidation 
as part of a capacity development 
strategy. 

(3) Reservoirs or rehabilitation of 
reservoirs, except for finished water 
reservoirs and those reservoirs that are 
part of the treatment process and are 
on the property where the treatment 
facility is located. 

(4) Projects needed primarily for fire 
protection. 

(5) Projects needed primarily to serve 
future population growth. Projects 
must be sized only to accommodate a 
reasonable amount of population 
growth expected to occur over the use-
ful life of the facility. 

(6) Projects that have received assist-
ance from the national set-aside for In-
dian Tribes and Alaska Native Villages 
under section 1452(i) of the Act. 

(f) Ineligible project-related costs. The 
following project-related costs are in-
eligible for assistance from the Fund: 

(1) Laboratory fees for routine com-
pliance monitoring. 

(2) Operation and maintenance ex-
penses.

§ 35.3525 Authorized types of assist-
ance from the Fund. 

A State may only provide the fol-
lowing types of assistance from the 
Fund: 

(a) Loans. (1) A State may make 
loans at or below the market interest 
rate, including zero interest rate loans. 
Loans may be awarded only if: 

(i) An assistance recipient begins an-
nual repayment of principal and inter-
est no later than one year after project 
completion. A project is completed 
when operations are initiated or are ca-
pable of being initiated. 

(ii) A recipient completes loan repay-
ment no later than 20 years after 
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project completion except as provided 
in paragraph (b)(3) of this section. 

(iii) A recipient establishes a dedi-
cated source of revenue for repayment 
of the loan which is consistent with 
local ordinances and State laws or, for 
privately-owned systems, a recipient 
demonstrates that there is adequate se-
curity to assure repayment of the loan. 

(2) A State may include eligible 
project reimbursement costs within 
loans if: 

(i) A system received approval, au-
thorization to proceed, or any similar 
action by a State prior to initiation of 
project construction and the construc-
tion costs were incurred after such 
State action; and 

(ii) The project met all of the re-
quirements of this subpart and was on 
the State’s fundable list, developed 
using a priority system approved by 
EPA. A project on the comprehensive 
list which is funded when a project on 
the fundable list is bypassed using the 
State’s bypass procedures in accord-
ance with § 35.3555(c)(2)(ii) may be eligi-
ble for reimbursement of costs incurred 
after the system has been informed 
that it will receive funding. 

(3) A State may include eligible plan-
ning and design and other associated 
pre-project costs within loans regard-
less of when the costs were incurred. 

(4) All payments of principal and in-
terest on each loan must be credited to 
the Fund. 

(5) Of the total amount available for 
assistance from the Fund each year, a 
State must make at least 15 percent 
available solely for providing loan as-
sistance to small systems, to the ex-
tent such funds can be obligated for eli-
gible projects. A State that provides 
assistance in an amount that is greater 
than 15 percent of the available funds 
in one year may credit the excess to-
ward the 15 percent requirement in fu-
ture years. 

(6) A State may provide incremental 
assistance for a project (e.g., for a par-
ticularly large, expensive project) over 
a period of years. 

(b) Assistance to disadvantaged commu-
nities. (1) A State may provide loan 
subsidies (e.g., loans which include 
principal forgiveness, negative interest 
rate loans) to benefit communities 
meeting the State’s definition of ‘‘dis-

advantaged’’ or which the State ex-
pects to become ‘‘disadvantaged’’ as a 
result of the project. Loan subsidies in 
the form of reduced interest rate loans 
that are at or above zero percent do 
not fall under the 30 percent allowance 
described in paragraph (b)(2) of this 
section. 

(2) A State may take an amount 
equal to no more than 30 percent of the 
amount of a particular fiscal year’s 
capitalization grant to provide loan 
subsidies to disadvantaged commu-
nities. If a State does not take the en-
tire 30 percent allowance associated 
with a particular fiscal year’s capital-
ization grant, it cannot reserve the au-
thority to take the remaining balance 
of the allowance from future capital-
ization grants. In addition, a State 
must: 

(i) Indicate in the Intended Use Plan 
(IUP) the amount of the allowance it is 
taking for loan subsidies; 

(ii) Commit capitalization grant and 
required State match dollars taken for 
loan subsidies in accordance with the 
binding commitment requirements in 
§ 35.3550(e); and 

(iii) Commit any other dollars (e.g., 
principal and interest repayments, in-
vestment earnings) taken for loan sub-
sidies to projects over the same time 
period during which binding commit-
ments are made for the capitalization 
grant from which the allowance was 
taken. 

(3) A State may extend the term for 
a loan to a disadvantaged community, 
provided that a recipient completes 
loan repayment no later than 30 years 
after project completion and the term 
of the loan does not exceed the ex-
pected design life of the project. 

(c) Refinance or purchase of local debt 
obligations—(1) General. A State may 
buy or refinance local debt obligations 
of municipal, intermunicipal, or inter-
state agencies where the debt obliga-
tion was incurred and the project was 
initiated after July 1, 1993. Projects 
must have met the eligibility require-
ments under section 1452 of the Act and 
this subpart to be eligible for refi-
nancing. Privately-owned systems are 
not eligible for refinancing. 

(2) Multi-purpose debt. If the original 
debt for a project was in the form of a 
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multi-purpose bond incurred for pur-
poses in addition to eligible purposes 
under section 1452 of the Act and this 
subpart, a State may provide refi-
nancing only for the eligible portion of 
the debt, not the entire debt. 

(3) Refinancing and State match. If a 
State has credited repayments of loans 
made under a pre-existing State loan 
program as part of its State match, the 
State cannot also refinance the 
projects under the DWSRF program. If 
the State has already counted certain 
projects toward its State match which 
it now wants to refinance, the State 
must provide replacement funds for the 
amounts previously credited as match. 

(d) Purchase insurance or guarantee for 
local debt obligations. A State may pro-
vide assistance by purchasing insur-
ance or guaranteeing a local debt obli-
gation to improve credit market access 
or to reduce interest rates. Assistance 
of this type is limited to local debt ob-
ligations that are undertaken to fi-
nance projects eligible for assistance 
under section 1452 of the Act and this 
subpart. 

(e) Revenue or security for Fund debt 
obligations (leveraging). A State may use 
Fund assets as a source of revenue or 
security for the payment of principal 
and interest on revenue or general obli-
gation bonds issued by the State in 
order to increase the total amount of 
funds available for providing assist-
ance. The net proceeds of the sale of 
the bonds must be deposited into the 
Fund and must be used for providing 
loans and other assistance to finance 
projects eligible under section 1452 of 
the Act and this subpart.

§ 35.3530 Limitations on uses of the 
Fund. 

(a) Earn interest. A State may earn 
interest on monies deposited into the 
Fund prior to disbursement of assist-
ance (e.g., on reserve accounts used as 
security or guarantees). Monies depos-
ited must not remain in the Fund pri-
marily to earn interest. Amounts not 
required for current obligation or ex-
penditure must be invested in interest 
bearing obligations. 

(b) Program administration. A State 
may not use monies deposited into the 
Fund to cover its program administra-
tion costs. In addition to using the 

funds available from the administra-
tion and technical assistance set-aside 
under § 35.3535(b), a State may use the 
following methods to cover its program 
administration and other program 
costs. 

(1) A State may use the proceeds of 
bonds guaranteed by the Fund to ab-
sorb expenses incurred issuing the 
bonds. The net proceeds of the bonds 
must be deposited into the Fund. 

(2) A State may assess fees on an as-
sistance recipient which are paid di-
rectly by the recipient and are not in-
cluded as principal in a loan as allowed 
in paragraph (b)(3) of this section. 
These fees, which include interest 
earned on fees, must be deposited into 
the Fund or into an account outside of 
the Fund. If the fees are deposited into 
the Fund, they are subject to the au-
thorized uses of the Fund. If the fees 
are deposited into an account outside 
of the Fund, they must be used for pro-
gram administration, other purposes 
for which capitalization grants can be 
awarded under section 1452, State 
match under sections 1452(e) and (g)(2) 
of the Act, or combined financial ad-
ministration of the DWSRF program 
and CWSRF program Funds where the 
programs are administered by the same 
State agency. 

(3) A State may assess fees on an as-
sistance recipient which are included 
as principal in a loan. These fees, 
which include interest earned on fees, 
must be deposited into the Fund or 
into an account outside of the Fund. If 
the fees are deposited into the Fund, 
they are subject to the authorized uses 
of the Fund. If the fees are deposited 
into an account outside of the Fund, 
they must be used for program admin-
istration or other purposes for which 
capitalization grants can be awarded 
under section 1452. Fees included as 
principal in a loan cannot be used for 
State match under sections 1452(e) and 
(g)(2) of the Act or combined financial 
administration of the DWSRF program 
and CWSRF program Funds. Addition-
ally, fees included as principal in a 
loan: 

(i) Cannot be assessed on a disadvan-
taged community which receives a loan 
subsidy provided from the 30 percent 
allowance in § 35.3525(b)(2); 
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(ii) Cannot cause the effective rate of 
a loan (which includes both interest 
and fees) to exceed the market rate; 
and 

(iii) Cannot be assessed if the effec-
tive rate of a loan could reasonably be 
expected to cause a system to fail to 
meet the technical, financial, and man-
agerial capability requirements under 
section 1452 of the Act. 

(c) Transfers. The Governor of a 
State, or a State official acting pursu-
ant to authorization from the Gov-
ernor, may transfer an amount equal 
to 33 percent of a fiscal year’s DWSRF 
program capitalization grant to the 
CWSRF program or an equivalent 
amount from the CWSRF program to 
the DWSRF program. The following 
conditions apply: 

(1) When a State initially decides to 
transfer funds: 

(i) The State’s Attorney General, or 
someone designated by the Attorney 
General, must sign or concur in a cer-
tification for the DWSRF program and 
the CWSRF program that State law 
permits the State to transfer funds; 
and 

(ii) The Operating Agreements or 
other parts of the capitalization grant 
agreements for the DWSRF program 
and the CWSRF program must be 
amended to detail the method the 
State will use to transfer funds. 

(2) A State may not use the transfer 
provision to acquire State match for 
either program or use transferred funds 
to secure or repay State match bonds. 

(3) Funds may be transferred after 
one year has elapsed since a State es-
tablished its Fund (i.e., one year after 
the State has received its first DWSRF 
program capitalization grant for 
projects), and may include an amount 
equal to the allowance associated with 
its fiscal year 1997 capitalization grant. 

(4) A State may reserve the authority 
to transfer funds in future years. 

(5) Funds may be transferred on a net 
basis between the DWSRF program and 
CWSRF program, provided that the 33 
percent transfer allowance associated 
with DWSRF program capitalization 
grants received is not exceeded. 

(6) Funds may not be transferred or 
reserved after September 30, 2001. 

(d) Cross-collateralization. A State 
may combine the Fund assets of the 

DWSRF program and CWSRF program 
as security for bond issues to enhance 
the lending capacity of one or both of 
the programs. The following conditions 
apply: 

(1) When a State initially decides to 
cross-collateralize: 

(i) The State’s Attorney General, or 
someone designated by the Attorney 
General, must sign or concur in a cer-
tification for the DWSRF program and 
the CWSRF program that State law 
permits the State to cross-collateralize 
the Fund assets of the DWSRF pro-
gram and CWSRF program; and 

(ii) The Operating Agreements or 
other parts of the capitalization grant 
agreements for the DWSRF program 
and the CWSRF program must be 
amended to detail the method the 
State will use to cross-collateralize. 

(2) The proceeds generated by the 
issuance of bonds must be allocated to 
the purposes of the DWSRF program 
and CWSRF program in the same pro-
portion as the assets from the Funds 
that are used as security for the bonds. 
A State must demonstrate at the time 
of bond issuance that the proportion-
ality requirements have been or will be 
met. If a default should occur, and the 
Fund assets from one program are used 
for debt service in the other program 
to cure the default, the security would 
no longer need to be proportional. 

(3) A State may not combine the 
Fund assets of the DWSRF program 
and the CWSRF program as security 
for bond issues to acquire State match 
for either program or use the assets of 
one program to secure match bonds for 
the other program. 

(4) The debt service reserves for the 
DWSRF program and the CWSRF pro-
gram must be accounted for separately. 

(5) Loan repayments must be made to 
the respective program from which the 
loan was made.

§ 35.3535 Authorized set-aside activi-
ties. 

(a) General. (1) A State may use a 
portion of its capitalization grants for 
the set-aside categories described in 
paragraphs (b) through (e) of this sec-
tion, provided that the amount of set-
aside funding does not exceed the ceil-
ings specified in this section. 
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(2) A State may not use set-aside 
funds for those projects or project-re-
lated costs listed in § 35.3520(b), (c), (e), 
and (f), with the following exceptions: 

(i) Project planning and design costs 
for small systems; and 

(ii) Costs for restructuring a system 
as part of a capacity development 
strategy. 

(b) Administration and technical assist-
ance. A State may use up to 4 percent 
of its allotment to cover the reasonable 
costs of administering the DWSRF pro-
gram and to provide technical assist-
ance to public water systems. 

(c) Small systems technical assistance. 
A State may use up to 2 percent of its 
allotment to provide technical assist-
ance to small systems. A State may 
use these funds for activities such as 
supporting a State technical assistance 
team or contracting with outside orga-
nizations or other parties to provide 
technical assistance to small systems. 

(d) State program management. A State 
may use up to 10 percent of its allot-
ment for State program management 
activities. 

(1) This set-aside may only be used 
for the following activities: 

(i) To administer the State PWSS 
program; 

(ii) To administer or provide tech-
nical assistance through source water 
protection programs (including a Class 
V Underground Injection Control Pro-
gram), except for enforcement actions; 

(iii) To develop and implement a ca-
pacity development strategy; and 

(iv) To develop and implement an op-
erator certification program. 

(2) Match requirement. A State must 
provide a dollar for dollar match for 
expenditures made under this set-aside. 

(i) The match must be provided at 
the time of the capitalization grant 
award or in the same year that funds 
for this set-aside are expected to be ex-
pended in accordance with a workplan 
approved by EPA. 

(ii) A State is authorized to use the 
amount of State funds it expended on 
its PWSS program in fiscal year 1993 
(including PWSS match) as a credit to-
ward meeting its match requirement. 
The value of this credit can be up to, 
but not greater than, 50 percent of the 
amount of match that is required. 
After determining the value of the 

credit that it is eligible to receive, a 
State must provide the additional 
funds necessary to meet the remainder 
of the match requirement. The source 
of these additional funds can be State 
funds (excluding PWSS match) or docu-
mented in-kind services. 

(e) Local assistance and other State 
programs. A State may use up to 15 per-
cent of its capitalization grant to as-
sist in the development and implemen-
tation of local drinking water protec-
tion initiatives and other State pro-
grams. No more than 10 percent of the 
capitalization grant amount can be 
used for any one authorized activity. 

(1) This set-aside may only be used 
for the following activities: 

(i) A State may provide assistance 
only in the form of loans to community 
water systems and non-profit non-
community water systems to acquire 
land or conservation easements from 
willing sellers or grantors. A system 
must demonstrate how the purchase of 
land or easements will protect the 
source water of the system from con-
tamination and ensure compliance 
with national primary drinking water 
regulations. A State must develop a 
priority setting process for deter-
mining what parcels of land or ease-
ments to purchase or use an estab-
lished priority setting process that 
meets the same goals. A State must 
seek public review and comment on its 
priority setting process and must iden-
tify the systems that received loans 
and include a description of the spe-
cific parcels of land or easements pur-
chased in the Biennial Report. 

(ii) A State may provide assistance 
only in the form of loans to community 
water systems to assist in imple-
menting voluntary, incentive-based 
source water protection measures in 
areas delineated under a source water 
assessment program under section 1453 
of the Act and for source water peti-
tions under section 1454 of the Act. A 
State must develop a list of systems 
that may receive loans, giving priority 
to activities that facilitate compliance 
with national primary drinking water 
regulations applicable to the systems 
or otherwise significantly further the 
health protection objectives of the Act. 
A State must seek public review and 
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comment on its priority setting proc-
ess and its list of systems that may re-
ceive loans. 

(iii) A State may make expenditures 
to establish and implement wellhead 
protection programs under section 1428 
of the Act. 

(iv) A State may provide assistance, 
including technical and financial as-
sistance, to public water systems as 
part of a capacity development strat-
egy under section 1420(c) of the Act. 

(v) A State may make expenditures 
from its fiscal year 1997 capitalization 
grant to delineate and assess source 
water protection areas for public water 
systems under section 1453 of the Act. 
Assessments include the identification 
of potential sources of contamination 
within the delineated areas. These as-
sessment activities are limited to the 
identification of contaminants regu-
lated under the Act or unregulated 
contaminants that a State determines 
may pose a threat to public health. A 
State must obligate funds within 4 
years of receiving its fiscal year 1997 
capitalization grant. 

(2) A State may make loans under 
this set-aside only if an assistance re-
cipient begins annual repayment of 
principal and interest no later than one 
year after completion of the activity 
and completes loan repayment no later 
than 20 years after completion of the 
activity. A State must deposit repay-
ments into the Fund or into a separate 
account dedicated for this set-aside. 
The separate account is subject to the 
same management oversight require-
ments as the Fund. Amounts deposited 
into the Fund are subject to the au-
thorized uses of the Fund.

§ 35.3540 Requirements for funding 
set-aside activities. 

(a) General. If a State makes a grant 
or enters into a cooperative agreement 
with an assistance recipient to conduct 
set-aside activities, the recipient must 
comply with general grant regulations 
at 40 CFR part 30 or part 31, as appro-
priate. 

(b) Set-aside accounts. A State must 
maintain separate and identifiable ac-
counts for the portion of its capitaliza-
tion grant to be used for set-aside ac-
tivities. 

(c) Workplans—(1) General. A State 
must submit detailed annual or multi-
year workplans to EPA for approval de-
scribing how set-aside funds will be ex-
pended. For the administration and 
technical assistance set-aside under 
§ 35.3535(b), the State is only required 
to submit a workplan describing how it 
will expend funds needed to provide 
technical assistance to public water 
systems. In order to ensure that funds 
are expended efficiently, multi-year 
workplan terms negotiated with EPA 
must be less than four years, unless a 
longer term is approved by EPA. 

(2) Submitting workplans. A State 
must submit workplans in accordance 
with a schedule negotiated with EPA. 
If a schedule has not been negotiated, 
the State must submit workplans no 
later than 90 days after the capitaliza-
tion grant award. If a State does not 
meet the deadline for submitting its 
workplans, the set-aside funds that 
were required to be described in the 
workplans must be transferred to the 
Fund to be used for projects. 

(3) Content. Workplans must at a 
minimum include: 

(i) The annual funding amount in dol-
lars and as a percentage of the State 
allotment or capitalization grant; 

(ii) The projected number of work 
years needed for implementing each 
set-aside activity; 

(iii) The goals and objectives, out-
puts, and deliverables for each set-
aside activity; 

(iv) A schedule for completing activi-
ties under each set-aside activity; 

(v) Identification and responsibilities 
of the agencies involved in imple-
menting each set-aside activity, in-
cluding activities proposed to be con-
ducted by a third party; and 

(vi) A description of the evaluation 
process to assess the success of work 
funded under each set-aside activity. 

(4) Amending workplans. If a State 
changes the scope of work from what 
was originally described in its 
workplans, it must amend the 
workplans and submit them to EPA for 
approval. 

(d) Reserving set-aside funds. (1) A 
State may reserve set-aside funds from 
a capitalization grant and expend them 
over a period of time, provided that the 
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State identifies the amount of funds re-
served in the IUP and describes the use 
of the funds in workplans approved by 
EPA. For the administration and tech-
nical assistance set-aside under 
§ 35.3535(b), the State is only required 
to submit a workplan to reserve funds 
needed to provide technical assistance 
to public water systems. 

(2) With the exception of the local as-
sistance and other State programs set-
aside under § 35.3535(e), a State may re-
serve the authority to take from future 
capitalization grants those set-aside 
funds that it has not included in 
workplans. The State must identify in 
the IUP the amount of authority re-
served from a capitalization grant for 
future use. 

(e) Fund and set-aside account trans-
fers. (1) A State may transfer funds 
among set-aside categories described in 
§ 35.3535(b) through (e) and among ac-
tivities within these categories, pro-
vided that set-aside ceilings are not ex-
ceeded. 

(2) A State may transfer funds be-
tween the Fund and set-asides, pro-
vided that set-aside ceilings are not ex-
ceeded. Set-aside funds may be trans-
ferred at any time to the Fund. If a 
State has taken payment for the set-
aside funds to be transferred to the 
Fund, it must make binding commit-
ments for these funds within one year 
of the transfer. Monies intended for the 
Fund may be transferred to set-asides 
only if the State has not yet taken a 
payment that includes those funds to 
be transferred in accordance with the 
payment schedule negotiated with 
EPA. 

(3) The capitalization grant agree-
ment must be amended prior to any 
transfer among the set-aside categories 
or any transfer between the Fund and 
set-asides.

§ 35.3545 Capitalization grant agree-
ment. 

(a) General. A State must submit a 
capitalization grant application to 
EPA in order to receive a capitaliza-
tion grant award. Approval of an appli-
cation results in EPA and the State en-
tering into a capitalization grant 
agreement which is the principal in-
strument by which the State commits 
to manage the DWSRF program in ac-

cordance with the requirements of sec-
tion 1452 of the Act and this subpart. 

(b) Content. In addition to the items 
listed in paragraphs (c) through (f) of 
this section, the capitalization grant 
agreement must contain or incorporate 
by reference the Application for Fed-
eral Assistance (EPA Form 424) and 
other related forms, IUP, negotiated 
payment schedule, State environ-
mental review process (SERP), dem-
onstrations of the specific capitaliza-
tion grant agreement requirements 
listed in § 35.3550, and other documenta-
tion required by the Regional Adminis-
trator (RA). The capitalization grant 
agreement must also define the types 
of performance measures, reporting re-
quirements, and oversight responsibil-
ities that will be required to determine 
compliance with section 1452 of the 
Act. 

(c) Operating agreement. At the option 
of a State, the framework and proce-
dures of the DWSRF program that are 
not expected to change annually may 
be described in an Operating Agree-
ment. The Operating Agreement may 
be amended if the State negotiates the 
changes with EPA. 

(d) Attorney General certification. With 
the capitalization grant application, 
the State’s Attorney General, or some-
one designated by the Attorney Gen-
eral, must sign or concur in a certifi-
cation that: 

(1) The authority establishing the 
DWSRF program and the powers it 
confers are consistent with State law; 

(2) The State may legally bind itself 
to the proposed terms of the capitaliza-
tion grant agreement; and 

(3) An agency of the State is author-
ized to enter into capitalization grant 
agreements with EPA, accept capital-
ization grant awards made under sec-
tion 1452 of the Act, and otherwise 
manage the Fund in accordance with 
the requirements and objectives of the 
Act and this subpart. 

(e) Roles and responsibilities of agen-
cies. If more than one State agency par-
ticipates in the implementation of the 
DWSRF program, the State must de-
scribe the roles and responsibilities of 
each agency in the capitalization grant 
application and include a Memorandum 
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of Understanding or interagency agree-
ment describing these roles and respon-
sibilities. 

(f) Process for evaluating capability and 
compliance. A State must include in the 
capitalization grant application a de-
scription of the following: 

(1) The process it will use to assess 
the technical, financial, and manage-
rial capability of all systems request-
ing assistance to ensure that the sys-
tems are in compliance with the re-
quirements of the Act. 

(2) If a State provides assistance to 
systems that lack technical, financial, 
and managerial capability, the process 
it will use to ensure that the systems 
undertake feasible and appropriate 
changes in operations to comply with 
the requirements of the Act over the 
long-term. 

(3) If a State provides assistance to 
systems in significant noncompliance 
with any national primary drinking 
water regulation or variance, the proc-
ess it will use to ensure that the sys-
tems return to compliance.

§ 35.3550 Specific capitalization grant 
agreement requirements. 

(a) General. A State must agree to 
comply with this subpart, the general 
grant regulations at 40 CFR part 31, 
and specific conditions of the grant. A 
State must also agree to the following 
requirements and, in some cases, pro-
vide documentation as part of the cap-
italization grant application. 

(b) Comply with State statutes and reg-
ulations. A State must agree to comply 
with all State statutes and regulations 
that are applicable to DWSRF program 
funds including capitalization grant 
funds, State match, interest earnings, 
net bond proceeds, repayments, and 
funds used for set-aside activities. 

(c) Demonstrate technical capability. A 
State must agree to provide docu-
mentation demonstrating that it has 
adequate personnel and resources to es-
tablish and manage the DWSRF pro-
gram. 

(d) Accept payments. A State must 
agree to accept capitalization grant 
payments in accordance with a pay-
ment schedule negotiated between EPA 
and the State. 

(e) Make binding commitments. A State 
must agree to enter into binding com-

mitments with assistance recipients to 
provide assistance from the Fund. 

(1) Binding commitments must be 
made in an amount equal to the 
amount of each capitalization grant 
payment and accompanying State 
match that is deposited into the Fund 
and must be made within one year 
after the receipt of each grant pay-
ment. 

(2) A State may make binding com-
mitments for more than the required 
amount and credit the excess towards 
the binding commitment requirements 
of subsequent grant payments. 

(3) If a State is concerned about its 
ability to comply with the binding 
commitment requirement, it must no-
tify the RA and propose a revised pay-
ment schedule for future grant pay-
ments. 

(f) Deposit of funds. A State must 
agree to promptly deposit DWSRF pro-
gram funds into appropriate accounts. 

(1) A State must agree to deposit the 
portion of the capitalization grant to 
be used for projects into the Fund. 

(2) A State must agree to maintain 
separate and identifiable accounts for 
the portion of the capitalization grant 
to be used for set-aside activities. 

(3) A State must agree to deposit net 
bond proceeds, interest earnings, and 
repayments into the Fund. 

(4) A State must agree to deposit any 
fees, which include interest earned on 
fees, into the Fund or into separate and 
identifiable accounts. 

(g) Provide State match. A State must 
agree to deposit into the Fund an 
amount from State monies that equals 
at least 20 percent of each capitaliza-
tion grant payment. 

(1) A State must identify the source 
of State match in the capitalization 
grant application. 

(2) A State must deposit the match 
into the Fund on or before the date 
that a State receives each payment for 
the capitalization grant, except when a 
State chooses to use a letter of credit 
(LOC) mechanism or similar financial 
arrangement for the State match. 
Under this mechanism, payments to 
this LOC account must be made pro-
portionally on the same schedule as 
the payments for the capitalization 
grant. Cash from this State match LOC 
account must be drawn into the Fund 
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as cash is drawn into the Fund through 
the Automated Clearing House (ACH). 

(3) A State may issue general obliga-
tion or revenue bonds to derive the 
State match. The net proceeds from 
the bonds issued by a State to derive 
the match must be deposited into the 
Fund and the bonds may only be re-
tired using the interest portion of loan 
repayments and interest earnings of 
the Fund. Loan principal must not be 
used to retire State match bonds. 

(4) If the State deposited State mon-
ies in a dedicated revolving fund after 
July 1, 1993, and prior to receiving a 
capitalization grant, the State may 
credit these monies toward the match 
requirement if: 

(i) The monies were deposited in a 
separate revolving fund that subse-
quently became the Fund after receiv-
ing a capitalization grant and they 
were expended in accordance with sec-
tion 1452 of the Act; 

(ii) The monies were deposited in a 
separate revolving fund that has not 
received a capitalization grant, they 
were expended in accordance with sec-
tion 1452 of the Act, and an amount 
equal to all repayments of principal 
and payments of interest from loans 
will be deposited into the Fund; or 

(iii) The monies were deposited in a 
separate revolving fund and used as a 
reserve for a leveraged program con-
sistent with section 1452 of the Act and 
an amount equal to the reserve is 
transferred to the Fund as the reserve’s 
function is satisfied. 

(5) If a State provides a match in ex-
cess of the required amount, the excess 
balance may be credited towards match 
requirements associated with subse-
quent capitalization grants. 

(h) Provide match for State program 
management set-aside. A State must 
agree to provide a dollar for dollar 
match for expenditures made under the 
State program management set-aside 
in accordance with § 35.3535(d)(2). This 
match is separate from the 20 percent 
State match requirement for the cap-
italization grant in paragraph (g) of 
this section and must be identified as 
an eligible credit, deposited into set-
aside accounts, or documented as in-
kind services. 

(i) Use generally accepted accounting 
principles. A State must agree to ensure 

that the State and public water sys-
tems receiving assistance will use ac-
counting, audit, and fiscal procedures 
conforming to Generally Accepted Ac-
counting Principles (GAAP) as promul-
gated by the Governmental Accounting 
Standards Board or, in the case of pri-
vately-owned systems, the Financial 
Accounting Standards Board. The ac-
counting system used for the DWSRF 
program must allow for proper meas-
urement of: 

(1) Revenues earned and other re-
ceipts, including but not limited to, 
loan repayments, capitalization grants, 
interest earnings, State match depos-
its, and net bond proceeds; 

(2) Expenses incurred and other dis-
bursements, including but not limited 
to, loan disbursements, repayment of 
bonds, and other expenditures allowed 
under section 1452 of the Act; and 

(3) Assets, liabilities, capital con-
tributions, and retained earnings. 

(j) Conduct audits. In accordance with 
§ 35.3570(b), a State must agree to com-
ply with the provisions of the Single 
Audit Act Amendments of 1996. A State 
may voluntarily agree to conduct an-
nual independent audits. 

(k) Dedicated repayment source. A 
State must agree to adopt policies and 
procedures to assure that assistance re-
cipients have a dedicated source of rev-
enue for repayment of loans, or in the 
case of privately-owned systems, as-
sure that recipients demonstrate that 
there is adequate security to assure re-
payment of loans. 

(l) Efficient expenditure. A State must 
agree to commit and expend all funds 
as efficiently as possible and in an ex-
peditious and timely manner. 

(m) Use funds in accordance with IUP. 
A State must agree to use all funds in 
accordance with an IUP that was pre-
pared after providing for public review 
and comment. 

(n) Biennial report. A State must 
agree to complete and submit a Bien-
nial Report that describes how it has 
met the goals and objectives of the pre-
vious two fiscal years as stated in the 
IUPs and capitalization grant agree-
ments. The State must submit this re-
port to the RA according to the sched-
ule established in the capitalization 
grant agreement. 
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(o) Comply with cross-cutters. A State 
must agree to comply with all applica-
ble Federal cross-cutting authorities. 

(p) Comply with provisions to avoid 
withholdings. A State must agree to 
demonstrate how it is complying with 
the requirements of capacity develop-
ment authority, capacity development 
strategy, and operator certification 
program provisions in order to avoid 
withholdings of funds under 
§ 35.3515(b)(1)(i) through (b)(1)(iii).

§ 35.3555 Intended Use Plan (IUP). 
(a) General. A State must prepare an 

annual IUP which describes how it in-
tends to use DWSRF program funds to 
support the overall goals of the 
DWSRF program and contains the in-
formation outlined in paragraph (c) of 
this section. In those years in which a 
State submits a capitalization grant 
application, EPA must receive an IUP 
prior to the award of the capitalization 
grant. A State must prepare an annual 
IUP as long as the Fund or set-aside 
accounts remain in operation. The IUP 
must conform to the fiscal year adopt-
ed by the State for the DWSRF pro-
gram (e.g., the State’s fiscal year or 
the Federal fiscal year). 

(b) Public review requirements. A State 
must seek meaningful public review 
and comment during the development 
of the IUP. A State must include a de-
scription of the public review process 
and an explanation of how it responded 
to major comments and concerns. If a 
State prepares separate IUPs (one for 
Fund monies and one for set-aside 
monies), the State must seek public re-
view and comment during the develop-
ment of each IUP. 

(c) Content. Information in the IUP 
must be provided in a format and man-
ner that is consistent with the needs of 
the RA. 

(1) Priority system. The IUP must in-
clude a priority system for ranking in-
dividual projects for funding that pro-
vides sufficient detail for the public 
and EPA to readily understand the cri-
teria used for ranking. The priority 
system must provide, to the maximum 
extent practicable, that priority for 
the use of funds will be given to 
projects that: address the most serious 
risk to human health; are necessary to 
ensure compliance with the require-

ments of the Act (including require-
ments for filtration); and assist sys-
tems most in need, on a per household 
basis, according to State affordability 
criteria. A State that does not adhere 
to the three criteria must demonstrate 
why it is unable to do so. 

(2) Priority lists of projects. All 
projects, with the exception of projects 
funded on an emergency basis, must be 
ranked using a State’s priority system 
and go through a public review process 
prior to receiving assistance. 

(i) The IUP must contain a fundable 
list of projects that are expected to re-
ceive assistance from available funds 
designated for use in the current IUP 
and a comprehensive list of projects 
that are expected to receive assistance 
in the future. The fundable list of 
projects must include: the name of the 
public water system; the priority as-
signed to the project; a description of 
the project; the expected terms of fi-
nancial assistance based on the best in-
formation available at the time the 
IUP is developed; and the population of 
the system’s service area at the time of 
the loan application. The comprehen-
sive list must include, at a minimum, 
the priority assigned to each project 
and, to the extent known, the expected 
funding schedule for each project. A 
State may combine the fundable and 
comprehensive lists into one list, pro-
vided that projects which are expected 
to receive assistance from available 
funds designated for use in the current 
IUP are identified. 

(ii) The IUP may include procedures 
which would allow a State to bypass 
projects on the fundable list. The pro-
cedures must clearly identify the con-
ditions which would allow a project to 
be bypassed and the method for identi-
fying which projects would receive 
funding. If a bypass occurs, a State 
must fund the highest ranked project 
on the comprehensive list that is ready 
to proceed. If a State elects to bypass 
a project for reasons other than readi-
ness to proceed, the State must explain 
why the project was bypassed in the Bi-
ennial Report and during the annual 
review. To the maximum extent prac-
ticable, a State must work with by-
passed projects to ensure that they will 
be prepared to receive funding in future 
years. 
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(iii) The IUP may allow for the fund-
ing of projects which require imme-
diate attention to protect public health 
on an emergency basis, provided that a 
State defines what conditions con-
stitute an emergency and identifies the 
projects in the Biennial Report and 
during the annual review. 

(iv) The IUP must demonstrate how a 
State will meet the requirement of pro-
viding loan assistance to small systems 
as described in § 35.3525(a)(5). A State 
that is unable to comply with this re-
quirement must describe the steps it is 
taking to ensure that a sufficient num-
ber of projects are identified to meet 
this requirement in future years. 

(3) Distribution of funds. The IUP 
must describe the criteria and methods 
that a State will use to distribute all 
funds including: 

(i) The process and rationale for dis-
tribution of funds between the Fund 
and set-aside accounts; 

(ii) The process for selection of sys-
tems to receive assistance; 

(iii) The rationale for providing dif-
ferent types of assistance and terms, 
including the method used to deter-
mine the market rate and the interest 
rate; 

(iv) The types, rates, and uses of fees 
assessed on assistance recipients; and 

(v) A description of the financial 
planning process undertaken for the 
Fund and the impact of funding deci-
sions on the long-term financial health 
of the Fund. 

(4) Financial status. The IUP must de-
scribe the sources and uses of DWSRF 
program funds including: the total dol-
lar amount in the Fund; the total dol-
lar amount available for loans, includ-
ing loans to small systems; the amount 
of loan subsidies that may be made 
available to disadvantaged commu-
nities from the 30 percent allowance in 
§ 35.3525(b)(2); the total dollar amount 
in set-aside accounts, including the 
amount of funds or authority reserved; 
and the total dollar amount in fee ac-
counts. 

(5) Short- and long-term goals. The IUP 
must describe the short-term and long-
term goals it has developed to support 
the overall goals of the DWSRF pro-
gram of ensuring public health protec-
tion, complying with the Act, ensuring 
affordable drinking water, and main-

taining the long-term financial health 
of the Fund. 

(6) Set-aside activities. (i) The IUP 
must identify the amount of funds a 
State is electing to use for set-aside ac-
tivities. A State must also describe 
how it intends to use these funds, pro-
vide a general schedule for their use, 
and describe the expected accomplish-
ments that will result from their use. 

(ii) For loans made in accordance 
with the local assistance and other 
State programs set-aside under 
§ 35.3535(e)(1)(i) and (e)(1)(ii), the IUP 
must, at a minimum, describe the proc-
ess by which recipients will be selected 
and how funds will be distributed 
among them. 

(7) Disadvantaged community assist-
ance. The IUP must describe how a 
State’s disadvantaged community pro-
gram will operate including: 

(i) The State’s definition of what con-
stitutes a disadvantaged community; 

(ii) A description of affordability cri-
teria used to determine the amount of 
disadvantaged assistance; 

(iii) The amount and type of loan 
subsidies that may be made available 
to disadvantaged communities from 
the 30 percent allowance in 
§ 35.3525(b)(2); and 

(iv) To the maximum extent prac-
ticable, an identification of projects 
that will receive disadvantaged assist-
ance and the respective amounts. 

(8) Transfer process. If a State decides 
to transfer funds between the DWSRF 
program and CWSRF program, the 
IUPs for the DWSRF program and the 
CWSRF program must describe the 
process including: 

(i) The total amount and type of 
funds being transferred during the pe-
riod covered by the IUP; 

(ii) The total amount of authority 
being reserved for future transfer, in-
cluding the authority reserved from 
previous years; and 

(iii) The impact of the transfer on the 
amount of funds available to finance 
projects and set-asides and the long-
term impact on the Fund. 

(9) Cross-collateralization process. If a 
State decides to cross-collateralize 
Fund assets of the DWSRF program 
and CWSRF program, the IUPs for the 
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DWSRF program and the CWSRF pro-
gram must describe the process includ-
ing: 

(i) The type of monies which will be 
used as security; 

(ii) How monies will be used in the 
event of a default; and 

(iii) Whether or not monies used for a 
default in the other program will be re-
paid, and if they will not be repaid, 
what will be the cumulative impact on 
the Funds. 

(d) Amending the IUP. The priority 
lists of projects may be amended dur-
ing the year under provisions estab-
lished in the IUP as long as additions 
or other substantive changes to the 
lists, except projects funded on an 
emergency basis, go through a public 
review process. A State may change 
the use of funds from what was origi-
nally described in the IUP as long as 
substantive changes go through a pub-
lic review process.

§ 35.3560 General payment and cash 
draw rules. 

(a) Payment schedule. A State will re-
ceive each capitalization grant pay-
ment in the form of an increase to the 
ceiling of funds available through the 
ACH, made in accordance with a pay-
ment schedule negotiated between EPA 
and the State. A payment schedule 
that is based on a State’s projection of 
binding commitments and use of set-
aside funds as stated in the IUP must 
be included in the capitalization grant 
agreement. Changes to the payment 
schedule must be made through an 
amendment to the grant agreement. 

(b) Timing of payments. All payments 
to a State will be made by the earlier 
of 8 quarters after the capitalization 
grant is awarded or 12 quarters after 
funds are allotted to a State. 

(c) Funds available for cash draw. Cash 
draws will be available only up to the 
amount of payments that have been 
made to a State. 

(d) Estimated cash draw schedule. On a 
schedule negotiated with EPA, a State 
must provide EPA with a quarterly 
schedule of estimated cash draws for 
the Federal fiscal year. The State must 
notify EPA when significant changes 
from the estimated cash draw schedule 
are anticipated. This schedule must be 

developed to conform with the proce-
dures applicable to cash draws and 
must have sufficient detail to allow 
EPA and the State to jointly develop 
and maintain a forecast of cash draws. 

(e) Cash draw for set-asides. A State 
may draw cash through the ACH for 
the full amount of costs incurred for 
set-aside expenditures based on EPA 
approved workplans. A State may draw 
cash in advance to ensure funds are 
available to meet State payroll ex-
penses. However, cash should be drawn 
no sooner than necessary to meet im-
mediate payroll disbursement needs. 

(f) Cash draw for Fund. A State may 
draw cash through the ACH for the pro-
portionate Federal share of eligible in-
curred project costs. A State need not 
have disbursed funds for incurred 
project costs prior to drawing cash. A 
State may not draw cash for a par-
ticular project until the State has exe-
cuted a loan agreement for that 
project. 

(g) Calculation of proportionate Federal 
share—(1) General. The proportionate 
Federal share is equal to the Federal 
monies intended for the Fund (capital-
ization grant minus set-asides) divided 
by the total amount of monies in-
tended for the Fund (capitalization 
grant minus set-asides plus required 
State match). A State may calculate 
the proportionate Federal share on a 
rolling average basis or on a grant by 
grant basis. 

(2) State overmatch. (i) The propor-
tionate Federal share does not change 
if a State is providing funds in excess 
of the required State match. 

(ii) Federal monies may be drawn at 
a rate that is greater than that deter-
mined by the proportionate Federal 
share calculation when a State is given 
credit toward its match amount as a 
result of funding projects in prior years 
(but after July 1, 1993), or for crediting 
excess match in the Fund in prior 
years and disbursing these amounts 
prior to drawing cash. If the entire 
amount of a State’s required match has 
been disbursed in advance, the propor-
tionate Federal share of cash draws 
would be 100 percent.
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§ 35.3565 Specific cash draw rules for 
authorized types of assistance from 
the Fund. 

A State may draw cash for the au-
thorized types of assistance from the 
Fund described in § 35.3525 according to 
the following rules: 

(a) Loans—(1) Eligible project costs. A 
State may draw cash based on the pro-
portionate Federal share of incurred 
project costs. In the case of incurred 
planning and design and associated pre-
project costs, cash may be drawn im-
mediately upon execution of the loan 
agreement. 

(2) Eligible project reimbursement costs. 
A State may draw cash to reimburse 
assistance recipients for eligible 
project costs at a rate no greater than 
equal amounts over the maximum 
number of quarters that capitalization 
grant payments are made. A State may 
immediately draw cash for up to 5 per-
cent of each fiscal year’s capitalization 
grant or 2 million dollars, whichever is 
greater, to reimburse project costs. 

(b) Refinance or purchase of local debt 
obligations—(1) Completed projects. A 
State may draw cash up to the portion 
of the capitalization grant committed 
to the refinancing or purchase of local 
debt obligations of municipal, inter-
municipal, or interstate agencies at a 
rate no greater than equal amounts 
over the maximum number of quarters 
that capitalization grant payments are 
made. A State may immediately draw 
cash for up to 5 percent of each fiscal 
year’s capitalization grant or 2 million 
dollars, whichever is greater, to refi-
nance or purchase local debt. 

(2) Portions of projects not completed. A 
State may draw cash based on the pro-
portionate Federal share of incurred 
project costs according to the rule for 
loans in paragraph (a)(1) of this sec-
tion. 

(3) Purchase of incremental disburse-
ment bonds from local governments. A 
State may draw cash based on a sched-
ule that coincides with the rate at 
which costs are expected to be incurred 
for the project. 

(c) Purchase insurance for local debt 
obligations. A State may draw cash for 
the proportionate Federal share of in-
surance premiums as they are due. 

(d) Guarantee for local debt 
obligations—(1) In the event of default. In 

the event of imminent default in debt 
service payments on a guaranteed local 
debt, a State may draw cash imme-
diately up to the total amount of the 
capitalization grant that is dedicated 
for the guarantee. If a balance remains 
after the default is satisfied, the State 
must negotiate a revised cash draw 
schedule for the remaining amount 
dedicated for the guarantee. 

(2) In the absence of default. A State 
may draw cash up to the amount of the 
capitalization grant dedicated for the 
guarantee based on actual incurred 
project costs. The amount of the cash 
draw would be based on the propor-
tionate Federal share of incurred 
project costs multiplied by the ratio of 
the guarantee reserve to the amount 
guaranteed. 

(e) Revenue or security for Fund debt 
obligations (leveraging)—(1) In the event 
of default. In the event of imminent de-
fault in debt service payments on a se-
cured debt, a State may draw cash im-
mediately up to the total amount of 
the capitalization grant that is dedi-
cated for the security. If a balance re-
mains after the default is satisfied, the 
State must negotiate a revised sched-
ule for the remaining amount dedi-
cated for the security. 

(2) In the absence of default. A State 
may draw cash up to the amount of the 
capitalization grant dedicated for the 
security using either of the following 
methods: 

(i) All projects method. A State may 
draw cash based on the incurred 
project costs multiplied by the ratio of 
the Federal portion of the reserve to 
the total reserve multiplied by the 
ratio of the total reserve to the net 
bond proceeds. 

(ii) Group of projects method. A State 
may identify a group of projects whose 
cost is approximately equal to the 
total of that portion of the capitaliza-
tion grant and the State match dedi-
cated as a security. The State may 
then draw cash based on the incurred 
costs of the selected projects only, 
multiplied by the ratio of the Federal 
portion of the security to the entire se-
curity. 

(3) Aggressive leveraging. Where the 
cash draw rules in paragraphs (e)(1) and 
(e)(2) of this section would signifi-
cantly frustrate a State’s leveraged 
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program, EPA may permit an excep-
tion to these cash draw rules and pro-
vide for a more accelerated cash draw. 
A State must demonstrate that: 

(i) There are eligible projects ready 
to proceed in the immediate future 
with enough costs to justify the 
amount of the secured bond issue; 

(ii) The absence of cash on an accel-
erated basis will substantially delay 
these projects; 

(iii) The Fund will provide substan-
tially more assistance if accelerated 
cash draws are allowed; and 

(iv) The long-term viability of the 
State program to meet drinking water 
needs will be protected. 

(f) Loans to privately-owned systems. In 
cases where State monies cannot be 
used to provide loans to privately-
owned systems, a State may draw 100 
percent Federal monies for costs in-
curred by privately-owned systems. 
When Federal monies are drawn for in-
curred costs, the State must deposit or 
have previously deposited into the 
Fund the required match associated 
with the amount of cash drawn. Every 
18 months, the State must submit doc-
umentation showing that it has met its 
proportionate Federal share within the 
last 6 months. If a State is unable to 
document that it has met its propor-
tionate Federal share, State match de-
posited into the Fund must be ex-
pended before Federal monies are 
drawn for costs incurred by publicly-
owned systems until the State meets 
its proportionate Federal share.

§ 35.3570 Reports and audits. 

(a) Biennial report—(1) General. A 
State must submit a Biennial Report 
to the RA describing how it has met 
the goals and objectives of the previous 
two fiscal years as stated in the IUPs 
and capitalization grant agreements, 
including the most recent audit of the 
Fund and the entire State allotment. 
The State must submit this report to 
the RA according to the schedule es-
tablished in the capitalization grant 
agreement. Information provided in the 
Biennial Report on other EPA pro-
grams eligible for assistance from the 
DWSRF program may not replace the 
reporting requirements for those other 
programs. 

(2) Financial report. As part of the Bi-
ennial Report, a State must present 
the financial status of the DWSRF pro-
gram, including the total dollar 
amount in fee accounts. This report 
must, at a minimum, include the finan-
cial statements and footnotes required 
under GAAP to present fairly the fi-
nancial condition and results of oper-
ations. 

(3) Matters to establish in the biennial 
report. A State must establish in the 
Biennial Report that it has complied 
with section 1452 of the Act and this 
subpart. In particular, the Biennial Re-
port must demonstrate that a State 
has: 

(i) Managed the DWSRF program in a 
fiscally prudent manner and adopted 
policies and processes which promote 
the long-term financial health of the 
Fund; 

(ii) Deposited its match (cash or 
State LOC) into the Fund in accord-
ance with the requirements of 
§ 35.3550(g); 

(iii) Made binding commitments with 
assistance recipients to provide assist-
ance from the Fund consistent with the 
requirements of § 35.3550(e); 

(iv) Funded only the highest priority 
projects listed in the IUP and docu-
mented why priority projects were by-
passed in accordance with § 35.3555(c)(2); 

(v) Provided assistance only to eligi-
ble public water systems and for eligi-
ble projects and project-related costs 
under § 35.3520; 

(vi) Provided assistance only for eli-
gible set-aside activities under § 35.3535 
and conducted activities consistent 
with workplans and other requirements 
of § 35.3535 and § 35.3540; 

(vii) Provided loan assistance to 
small systems consistent with the re-
quirements of § 35.3525(a)(5) and 
§ 35.3555(c)(2)(iv); 

(viii) Provided assistance to dis-
advantaged communities consistent 
with the requirements of § 35.3525(b) 
and § 35.3555(c)(7); 

(ix) Used fees for eligible purposes 
under § 35.3530(b)(2) and (b)(3) and as-
sessed fees included as principal in a 
loan in accordance with the limitations 
in § 35.3530(b)(3)(i) through (b)(3)(iii); 

(x) Adopted and implemented proce-
dures consistent with the requirements 
of § 35.3530(c) and § 35.3555(c)(8) if funds 
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were transferred between the DWSRF 
program and CWSRF program; 

(xi) Adopted and implemented proce-
dures consistent with the requirements 
of § 35.3530(d) and § 35.3555(c)(9) if Fund 
assets of the DWSRF program and 
CWSRF program were cross-
collateralized; 

(xii) Reviewed all DWSRF program 
funded projects and activities for com-
pliance with Federal cross-cutting au-
thorities that apply to the State as a 
grant recipient and those which apply 
to assistance recipients in accordance 
with § 35.3575; 

(xiii) Reviewed all DWSRF program 
funded projects and activities in ac-
cordance with approved State environ-
mental review procedures under 
§ 35.3580; and 

(xiv) Complied with general grant 
regulations at 40 CFR part 31 and spe-
cific conditions of the grant. 

(4) Joint report. A State which jointly 
administers the DWSRF program and 
the CWSRF program may submit a re-
port that addresses both programs. 
However, programmatic and financial 
information for each program must be 
identified separately. 

(b) Audit. (1) A State must comply 
with the provisions of the Single Audit 
Act Amendments of 1996, 31 U.S.C. 7501–
7, and Office of Management and Budg-
et’s Circular A–133 and Compliance 
Supplement. 

(2) A State may voluntarily agree to 
conduct annual independent audits 
which provide an auditor’s opinion on 
the DWSRF program financial state-
ments, reports on internal controls, 
and reports on compliance with section 
1452 of the Act, applicable regulations, 
and general grant requirements. The 
agreement to conduct voluntary inde-
pendent audits should be documented 
in the Operating Agreement or in an-
other part of the capitalization grant 
agreement. 

(3) Those States that do not conduct 
independent audits will be subject to 
periodic audits by the EPA Office of In-
spector General. 

(c) Annual review—(1) Purpose. The 
purpose of the annual review is to as-
sess the success of the State’s perform-
ance of activities identified in the IUP, 
Biennial Report (in years when it is 
submitted), and Operating Agreement 

(if used) and to determine compliance 
with the capitalization grant agree-
ment, requirements of section 1452 of 
the Act, and this subpart. The RA will 
complete the annual review according 
to the schedule established in the cap-
italization grant agreement. 

(2) Records access. After reasonable 
notice by the RA, the State or assist-
ance recipient must make available 
such records as the RA reasonably con-
siders pertinent to review and deter-
mine State compliance with the cap-
italization grant agreement and re-
quirements of section 1452 of the Act 
and this subpart. The RA may conduct 
on-site visits as deemed necessary to 
perform the annual review. 

(d) Information management system—
(1) Purpose. The purpose of the informa-
tion management system is to assess 
the DWSRF programs, to monitor 
State progress in years in which Bien-
nial Reports are not submitted, and to 
assist in conducting annual reviews. 

(2) Reporting. A State must annually 
submit information to EPA on the 
amount of funds available and assist-
ance provided by the DWSRF program.

§ 35.3575 Application of Federal cross-
cutting authorities (cross-cutters). 

(a) General. A number of Federal 
laws, executive orders, and govern-
ment-wide policies apply by their own 
terms to projects and activities receiv-
ing Federal financial assistance, re-
gardless of whether the statute author-
izing the assistance makes them appli-
cable. A few cross-cutters apply by 
their own terms only to the State as 
the grant recipient because the au-
thorities explicitly limit their applica-
tion to grant recipients. 

(b) Application of cross-cutter require-
ments. Except as provided in para-
graphs (c) and (d) of this section and in 
§ 35.3580, cross-cutter requirements 
apply in the following manner: 

(1) All projects for which a State pro-
vides assistance in amounts up to the 
amount of the capitalization grant de-
posited into the Fund must comply 
with the requirements of the cross-cut-
ters. Activities for which a State pro-
vides assistance from capitalization 
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grant funds deposited into set-aside ac-
counts must comply with the require-
ments of the cross-cutters, to the ex-
tent that the requirements of the 
cross-cutters are applicable. 

(2) Projects and activities for which a 
State provides assistance in amounts 
that are greater than the amount of 
the capitalization grant deposited into 
the Fund or set-aside accounts are not 
subject to the requirements of the 
cross-cutters. 

(3) A State that elects to impose the 
requirements of the cross-cutters on 
projects and activities for which it pro-
vides assistance in amounts that are 
greater than the amount of the capital-
ization grant deposited into the Fund 
or set-aside accounts may credit this 
excess to meet future cross-cutter re-
quirements on assistance provided 
from the respective accounts. 

(c) Federal anti-discrimination law re-
quirements. All programs, projects, and 
activities for which a State provides 
assistance are subject to the following 
Federal anti-discrimination laws: Civil 
Rights Act of 1964, as amended, 42 
U.S.C. 2000d et seq.; section 504 of the 
Rehabilitation Act of 1973, as amended, 
29 U.S.C. 794; and the Age Discrimina-
tion Act of 1975, as amended, 42 U.S.C. 
6102. 

(d) Minority and Women’s Business En-
terprise (MBE/WBE) procurement require-
ments. A State must negotiate a fair 
share goal with the RA for the partici-
pation of MBE/WBEs. The fair share 
goal must be based on the availability 
of MBE/WBEs in the relevant market 
area to do the work under the DWSRF 
program. Each capitalization grant 
agreement must describe how a State 
will comply with MBE/WBE procure-
ment requirements, including how it 
will apply the fair share goal to assist-
ance recipients to which the require-
ments apply and how it will assure 
that assistance recipients take the fol-
lowing six affirmative steps: 

(1) Include small, minority and wom-
en’s businesses on solicitation lists; 

(2) Assure that small, minority and 
women’s businesses are solicited when-
ever they are potential sources; 

(3) Divide total requirements, when 
economically feasible, into smaller 
tasks or quantities to permit max-

imum participation by small, minority 
and women’s businesses; 

(4) Establish delivery schedules, when 
the requirements of the work permits, 
which will encourage participation by 
small, minority and women’s busi-
nesses; 

(5) Use the services of the Small 
Business Administration and the Mi-
nority Business Development Agency 
of the U.S. Department of Commerce, 
as appropriate; and 

(6) Require the contractor to take 
the affirmative steps in paragraphs 
(d)(1) through (d)(5) of this section if 
the contractor awards subagreements. 

(e) Complying with cross-cutters. A 
State is responsible for ensuring that 
assistance recipients comply with the 
requirements of cross-cutters, includ-
ing initiating any required consulta-
tions with State or Federal agencies 
responsible for individual cross-cut-
ters. A State must inform EPA when 
consultation or coordination with 
other Federal agencies is necessary to 
resolve issues regarding compliance 
with cross-cutter requirements.

§ 35.3580 Environmental review re-
quirements. 

(a) General. With the exception of ac-
tivities identified in paragraph (b) of 
this section, a State must conduct en-
vironmental reviews of the potential 
environmental impacts of projects and 
activities receiving assistance. 

(b) Activities excluded from environ-
mental reviews. A State must conduct 
environmental reviews of source water 
protection activities under § 35.3535, un-
less the activities solely involve ad-
ministration (e.g., personnel, equip-
ment, travel) or technical assistance. A 
State is not required to conduct envi-
ronmental reviews of all the other eli-
gible set-aside activities under § 35.3535 
because EPA has determined that, due 
to their nature, they do not individ-
ually, cumulatively over time, or in 
conjunction with other actions have a 
significant effect on the quality of the 
human environment. A State does not 
need to include provisions in its SERP 
for excluding these activities. Activi-
ties excluded from environmental re-
views remain subject to other applica-
ble Federal cross-cutting authorities 
under § 35.3575. 
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(c) Tier I environmental reviews. All 
projects that are assisted by the State 
in amounts up to the amount of the 
capitalization grant deposited into the 
Fund must be reviewed in accordance 
with a SERP that is functionally 
equivalent to the review undertaken by 
EPA under the National Environ-
mental Policy Act (NEPA). With the 
exception of activities excluded from 
environmental reviews in paragraph (b) 
of this section, activities for which a 
State provides assistance from capital-
ization grant funds deposited into set-
aside accounts must also be reviewed 
in accordance with a SERP that is 
functionally equivalent to the review 
undertaken by EPA under the NEPA. A 
State may elect to apply the proce-
dures at 40 CFR part 6 and related sub-
parts or apply its own ‘‘NEPA-like’’ 
SERP for conducting environmental 
reviews, provided that the following 
elements are met: 

(1) Legal foundation. A State must 
have the legal authority to conduct en-
vironmental reviews of projects and ac-
tivities receiving assistance. The legal 
authority and supporting documenta-
tion must specify: 

(i) The mechanisms to implement 
mitigation measures to ensure that a 
project or activity is environmentally 
sound; 

(ii) The legal remedies available to 
the public to challenge environmental 
review determinations and enforce-
ment actions; 

(iii) The State agency that is pri-
marily responsible for conducting envi-
ronmental reviews; and 

(iv) The extent to which environ-
mental review responsibilities will be 
delegated to local recipients and will 
be subject to oversight by the primary 
State agency. 

(2) Interdisciplinary approach. A State 
must employ an interdisciplinary ap-
proach for identifying and mitigating 
adverse environmental effects includ-
ing, but not limited to, those associ-
ated with other cross-cutting Federal 
environmental authorities. 

(3) Decision documentation. A State 
must fully document the information, 
processes, and premises that influence 
its decisions to: 

(i) Proceed with a project or activity 
contained in a finding of no significant 

impact (FNSI) following documenta-
tion in an environmental assessment 
(EA); 

(ii) Proceed or not proceed with a 
project or activity contained in a 
record of decision (ROD) following 
preparation of a full environmental im-
pact statement (EIS); 

(iii) Reaffirm or modify a decision 
contained in a previously issued cat-
egorical exclusion (CE), EA/FNSI or 
EIS/ROD following a mandatory 5 year 
environmental reevaluation of a pro-
posed project or activity; and 

(iv) If a State elects to implement 
processes for either partitioning an en-
vironmental review or categorically 
excluding projects or activities from 
environmental review, the State must 
similarly document these processes in 
its proposed SERP. 

(4) Public notice and participation. A 
State must provide public notice when: 
a CE is issued or rescinded; a FNSI is 
issued but before it becomes effective; 
a decision that is issued 5 years earlier 
is reaffirmed or revised; and prior to 
initiating an EIS. Except with respect 
to a public notice of a CE or reaffirma-
tion of a previous decision, a formal 
public comment period must be pro-
vided during which no action on a 
project or activity will be allowed. A 
public hearing or meeting must be held 
for all projects and activities except 
for those having little or no environ-
mental effect. 

(5) Alternatives consideration. A State 
must have evaluation criteria and 
processes which allow for: 

(i) Comparative evaluation among al-
ternatives, including the beneficial and 
adverse consequences on the existing 
environment, the future environment, 
and individual sensitive environmental 
issues that are identified by project 
management or through public partici-
pation; and 

(ii) Devising appropriate near-term 
and long-range measures to avoid, min-
imize, or mitigate adverse impacts. 

(d) Tier II environmental reviews. A 
State may elect to apply an alternative 
SERP to all projects and activities (ex-
cept those activities excluded from en-
vironmental reviews in paragraph (b) of 
this section) for which a State provides 
assistance in amounts that are greater 
than the amount of the capitalization 
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grant deposited into the Fund or set-
aside accounts, provided that the proc-
ess: 

(1) Is supported by a legal foundation 
which establishes the State’s authority 
to review projects and activities; 

(2) Responds to other environmental 
objectives of the State; 

(3) Provides for comparative evalua-
tions among alternatives and accounts 
for beneficial and adverse consequences 
to the existing and future environ-
ment; 

(4) Adequately documents the infor-
mation, processes, and premises that 
influence an environmental determina-
tion; and 

(5) Provides for notice to the public 
of proposed projects and activities and 
for the opportunity to comment on al-
ternatives and to examine environ-
mental review documents. For projects 
or activities determined by the State 
to be controversial, a public hearing 
must be held. 

(e) Categorical exclusions (CEs). A 
State may identify categories of ac-
tions which do not individually, cumu-
latively over time, or in conjunction 
with other actions have a significant 
effect on the quality of the human en-
vironment and which the State will ex-
clude from the substantive environ-
mental review requirements of its 
SERP. Any procedures under this para-
graph must provide for extraordinary 
circumstances in which a normally ex-
cluded action may have a significant 
environmental effect. 

(f) Environmental reviews for refi-
nanced projects or reimbursed project 
costs. A State must conduct an environ-
mental review which considers the im-
pacts of a project based on conditions 
of the site prior to initiation of the 
project. Failure to comply with the en-
vironmental review requirements can-
not be justified on the grounds that 
costs have already been incurred, im-
pacts have already been caused, or con-
tractual obligations have been made 
prior to the binding commitment. 

(g) EPA approval process. The RA 
must review and approve any State 
‘‘NEPA-like’’ and alternative proce-
dures to ensure that the requirements 
for Tier I and Tier II environmental re-
views have been met. The RA will con-
duct these reviews on the basis of the 

criteria for evaluating NEPA-like re-
views contained in Appendix A to this 
subpart. 

(h) Modifications to approved SERPs. 
Significant changes to State environ-
mental review procedures must be ap-
proved by the RA.

§ 35.3585 Compliance assurance proce-
dures. 

(a) Causes. The RA may take action 
under this section and the enforcement 
provisions of the general grant regula-
tions at 40 CFR 31.43 if a determination 
is made that a State has not complied 
with its capitalization grant agree-
ment, other requirements under sec-
tion 1452 of the Act, this subpart, or 40 
CFR part 31 or has not managed the 
DWSRF program in a financially sound 
manner (e.g., allows consistent and 
substantial failures of loan repay-
ments). 

(b) RA’s course of action. For cause 
under paragraph (a) of this section, the 
RA will issue a notice of non-compli-
ance and may prescribe appropriate 
corrective action. A State’s corrective 
action must remedy the specific in-
stance of non-compliance and adjust 
program management to avoid non-
compliance in the future. 

(c) Consequences for failure to comply. 
(1) If within 60 days of receipt of the 
non-compliance notice a State fails to 
take the necessary actions to obtain 
the results required by the RA or fails 
to provide an acceptable plan to 
achieve the results required, the RA 
may suspend payments until the State 
has taken acceptable actions. Once a 
State has taken the corrective action 
deemed necessary and adequate by the 
RA, the suspended payments will be re-
leased and scheduled payments will re-
commence. 

(2) If a State fails to take the nec-
essary corrective action deemed ade-
quate by the RA within 12 months of 
receipt of the original notice, any sus-
pended payments will be deobligated 
and reallotted to eligible States. Once 
a payment has been made for the Fund, 
that payment and cash draws from that 
payment will not be subject to with-
holding. All future payments will be 
withheld from a State and reallotted 
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until such time that adequate correc-
tive action is taken and the RA deter-
mines that the State is back in compli-
ance. 

(d) Dispute resolution. A State or an 
assistance recipient that has been ad-
versely affected by an action or omis-
sion by EPA may request a review of 
the action or omission under general 
grant regulations at 40 CFR part 31, 
subpart F.

APPENDIX A TO SUBPART L—CRITERIA 
FOR EVALUATING A STATE’S PRO-
POSED NEPA-LIKE PROCESS 

The following criteria will be used by the 
RA to evaluate a proposed SERP: 

(A) Legal foundation. Adequate documenta-
tion of the legal authority, including legisla-
tion, regulations or executive orders and/or 
Attorney General certification that author-
ity exists. 

(B) Interdisciplinary approach. The avail-
ability of expertise, either in-house or other-
wise, accessible to the State agency. 

(C) Decision documentation. A description of 
a documentation process adequate to explain 
the basis for decisions to the public. 

(D) Public notice and participation. A de-
scription of the process, including routes of 
publication (e.g., local newspapers and 
project mailing list), and use of established 
State legal notification systems for notices 
of intent, and criteria for determining 
whether a public hearing is required. The 
adequacy of a rationale where the comment 
period differs from that under NEPA and is 
inconsistent with other State review periods. 

(E) Alternatives consideration. The extent to 
which the SERP will adequately consider: 

(1) Designation of a study area comparable 
to the final system; 

(2) A range of feasible alternatives, includ-
ing the no action alternative; 

(3) Direct and indirect impacts; 
(4) Present and future conditions; 
(5) Land use and other social parameters 

including relevant recreation and open-space 
considerations; 

(6) Consistency with population projections 
used to develop State implementation plans 
under the Clean Air Act; 

(7) Cumulative impacts including antici-
pated community growth (residential, com-
mercial, institutional, and industrial) within 
the project study area; and 

(8) Other anticipated public works projects 
including coordination with such projects.

Subpart M—Grants for Technical 
Assistance

AUTHORITY: 42 U.S.C. 9617(e); sec. 9(g), E.O. 
12580, 52 FR 2923, 3 CFR, 1987 Comp., p. 193.

SOURCE: 65 FR 58858, Oct. 2, 2000, unless 
otherwise noted.

GENERAL

§ 35.4000 Authority. 

The Environmental Protection Agen-
cy (‘‘EPA’’) issues this subpart under 
section 117(e) of the Comprehensive En-
vironmental Response, Compensation, 
and Liability Act of 1980 (CERCLA), as 
amended, 42 U.S.C. 9617(e).

§ 35.4005 What is a Technical Assist-
ance Grant? 

A Technical Assistance Grant (TAG) 
provides money for your group to ob-
tain technical assistance in inter-
preting information with regard to a 
Superfund site. EPA awards TAGs to 
promote public participation in deci-
sion making at eligible sites. A TAG 
allows your group to procure inde-
pendent technical advisors to help you 
interpret and comment on site-related 
information and decisions. Examples of 
how a technical advisor can help your 
group include, but are not limited to: 

(a) Reviewing preliminary site as-
sessment/site investigation data; 

(b) Participating in public meetings 
to help interpret information about 
site conditions, proposed remedies, and 
the implementation of a remedy; 

(c) Visiting the site vicinity periodi-
cally during cleanup, if possible, to ob-
serve progress and provide technical 
updates to your group; and 

(d) Evaluate future land use options 
based on land use assumptions found in 
the ‘‘remedial investigation/feasibility 
study.’’

§ 35.4010 What does this subpart do? 

This subpart establishes the pro-
gram-specific regulations for TAGs 
awarded by EPA.
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§ 35.4011 Do the general grant regula-
tions for nonprofit organizations 
apply to TAGs? 

Yes, the regulations at 40 CFR part 30 
also apply to TAGs. 40 CFR part 30 es-
tablishes uniform administrative re-
quirements for Federal grants and 
agreements to institutions of higher 
education, hospitals, and other non-
profit organizations. Because EPA 
awards TAGs to nonprofit organiza-
tions, 40 CFR part 30 applies to all 
TAGs.

§ 35.4012 If there appears to be a dif-
ference between the requirements 
in 40 CFR part 30 and this subpart, 
which regulations should my group 
follow? 

You should follow the regulations in 
40 CFR part 30, except for the following 
provisions from which this subpart de-
viates: 

(a) 40 CFR 30.11, Pre-Award Policies; 
(b) 40 CFR 30.22 (b) and (c), Payment; 
(c) 40 CFR 30.44 (e) (2), Procurement 

Procedures; 
(d) 40 CFR 30.53 (b), Retention and 

Access Requirements for Records; and 
(e) 40 CFR 31.70 (c) and 31.70 (i) as ref-

erenced by 40 CFR 30.63, Disputes.

§ 35.4015 Do certain words in this sub-
part have specific meaning? 

Yes, some words in this subpart have 
specific meanings that are described 
in§ 35.4270, Definitions. The first time 
these words are used they are marked 
with quotation marks, for example, 
‘‘EPA.’’

WHO IS ELIGIBLE?

§ 35.4020 Is my community group eligi-
ble for a TAG? 

(a) Yes, your community group is eli-
gible for a TAG if: 

(1) You are a group of people who 
may be ‘‘affected’’ by a release or a 
threatened release at any facility list-
ed on the National Priorities List 
(‘‘NPL’’) or proposed for listing under 
the National Contingency Plan (NCP) 
where a ‘‘response action’’ under 
CERCLA has begun; 

(2) Your group meets the minimum 
administrative and management capa-
bility requirements found in 40 CFR 
30.21 by demonstrating you have or will 
have reliable procedures for record 

keeping and financial accountability 
related to managing your TAG (you 
must have these procedures in place be-
fore your group incurs any expenses); 
and 

(3) Your group is not ineligible ac-
cording to paragraph (b) of this sec-
tion. 

(b) No, your community group is not 
eligible for a TAG if your group is: 

(1) A ‘‘potentially responsible party’’ 
(PRP), receives money or services from 
a PRP, or represents a PRP; 

(2) Not incorporated as a nonprofit 
organization for the specific purpose of 
representing affected people except as 
provided in § 35.4045; 

(3) ‘‘Affiliated’’ with a national orga-
nization; 

(4) An academic institution; 
(5) A political subdivision (for exam-

ple, township or municipality); or 
(6) Established or presently sustained 

by ineligible entities that paragraphs 
(b) (1) through (5) of this section de-
scribe, or if any of these ineligible enti-
ties are represented in your group.

§ 35.4025 Is there any way my group 
can get a TAG if it is currently in-
eligible? 

You can make your group eligible by 
establishing an identity separate from 
that of the PRP or other ineligible en-
tity by making a reasonable dem-
onstration of independence from the in-
eligible entity. Such a demonstration 
requires, at a minimum, a showing 
that your group has a separate and dis-
tinct: 

(a) Formal legal identity (for exam-
ple, your group has different officers); 
and 

(b) Substantive existence (meaning, 
is not affiliated with an ineligible enti-
ty), including its own finances. 

(1) In determining whether your 
group has a different substantive exist-
ence from the ineligible entity, you 
must establish for us that your group: 

(i) Is not controlled either directly or 
indirectly, by the ineligible entity; and 

(ii) Does not control, either directly 
or indirectly, an ineligible entity. 

(2) You must also establish for EPA 
that a third group does not have the 
power to control both your group and 
an ineligible entity.
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§ 35.4030 Can I be part of a TAG group 
if I belong to an ineligible group? 

You may participate in your capacity 
as an individual in a group receiving a 
TAG, but you may not represent the 
interests of an ineligible entity. How-
ever, we may prohibit you from partici-
pating in a TAG group if the ‘‘award of-
ficial’’ determines you have a signifi-
cant financial involvement in a PRP.

§ 35.4035 Does EPA use the same eligi-
bility criteria for TAGs at ‘‘Federal 
facility’’ sites? 

Yes, EPA uses the same criteria 
found in § 35.4020 in evaluating the eli-
gibility of your group or any group of 
individuals who may be affected by a 
release or a threatened release at a 
Federal facility for a TAG under this 
subpart.

§ 30.4040 How many groups can re-
ceive a TAG at one Superfund site? 

(a) Only one TAG may be awarded for 
a site at any one time. However, the re-
cipient of the grant can be changed 
when: 

(1) EPA and the recipient mutually 
agree to terminate the current TAG or 
the recipient or EPA unilaterally ter-
minates the TAG; or 

(2) The recipient elects not to renew 
its grant even though it is eligible for 
additional funding. 

(b) In each of the situations described 
in paragraph (a) of this section the fol-
lowing information applies: 

(1) If you are a subsequent recipient 
of a TAG, you are not responsible for 
actions taken by the first recipient, 
nor are you responsible for how the 
first recipient expended the funds re-
ceived from EPA; and 

(2) The process for changing recipi-
ents begins when an interested appli-
cant submits a Letter of Intent 
(‘‘LOI’’) to the Agency expressing in-
terest in a TAG as described in § 35.4105. 
We will then follow the application 
procedure set forth at §§ 35.4105 through 
35.4165.

YOUR RESPONSIBILITIES AS A TAG 
RECIPIENT

§ 35.4045 What requirements must my 
group meet as a TAG recipient? 

Your group, including those groups 
which form out of a coalition agree-
ment, must incorporate as a nonprofit 
corporation for the purpose of partici-
pating in decision making at the 
Superfund site for which we provide a 
TAG. However, a group that was pre-
viously incorporated as a nonprofit or-
ganization and includes all individuals 
and groups who joined in applying for 
the TAG is not required to reincor-
porate for the specific purpose of rep-
resenting affected individuals at the 
site, if in EPA’s discretionary judg-
ment, the group has a history of in-
volvement at the site. You must also: 

(a) At the time of award, dem-
onstrate that your group has incor-
porated as a nonprofit organization or 
filed the necessary documents for in-
corporation with the appropriate State 
agency; and 

(b) At the time of your first request 
for reimbursement or advance pay-
ment, submit proof that the State has 
incorporated your group as a nonprofit 
organization.

§ 35.4050 Must my group contribute to-
ward the cost of a TAG? 

(a) Yes, your group must contribute 
20 percent of the total cost of the TAG 
project unless EPA waives the match 
under § 35.4055. 

(b) Under 40 CFR 30.23, your group 
may use ‘‘cash’’ and/or ‘‘in-kind con-
tributions’’ (for example, your board 
members can count their time toward 
your matching share) to meet the 
matching funds requirement. Without 
specific statutory authority, you may 
not use Federal funds to meet the re-
quired match.

§ 35.4055 What if my group can’t come 
up with the ‘‘matching funds?’’ 

(a) EPA may waive all or part of your 
matching funds requirement if we: 
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(1) Have not issued the ‘‘Record of 
Decision’’ (‘‘ROD’’) at the last ‘‘oper-
able unit’’ for the site (in other words, 
if EPA has not already made decisions 
on the final cleanup actions at the 
site); and 

(2) Determine, based on evidence in 
the form of documentation provided by 
your group, that: 

(i) Your group needs a waiver because 
providing the match would be a finan-
cial hardship to your group (for exam-
ple, your local economy is depressed 
and coming up with in-kind contribu-
tions would be difficult); and 

(ii) The waiver is necessary to help 
your community participate in select-
ing a remedial action at the site. 

(b) If your group receives a waiver of 
the matching funds after your initial 
award, your grant agreement must be 
amended.

HOW MUCH MONEY TAGS PROVIDE

§ 35.4060 How much money can my 
group receive through a TAG? 

The following table shows how much 
money your group can receive through 
a TAG:

If your group is . . . Then your initial award will . . . 

(a) the first recipient of a TAG at a site 
or a subsequent recipient at a site 
where the initial recipient spent the 
entire award amount.

not exceed $50,000 per site. 

(b) a subsequent recipient at a site with 
remaining funds from an initial 
$50,000 award.

be the unspent amount remaining from 
an initial from the initial award (for 
example, if the Agency awarded the 
first recipient $50,000 but that recipi-
ent only spent $27,000, then your 
group’s initial award would be 
$23,000). 

§ 35.4065 How can my group get more 
than $50,000? 

(a) The EPA regional office award of-
ficial for your grant may waive your 
group’s $50,000 limit if your group dem-
onstrates that: 

(1) If it received previous TAG funds, 
you managed those funds effectively; 
and 

(2) Site(s) characteristics indicate ad-
ditional funds are necessary due to the 
nature or volume of site-related infor-
mation. In this case, three of the ten 
factors below must occur: 

(i) A Remedial Investigation/Feasi-
bility Study (‘‘RI/FS’’) costing more 
than $2 million is performed; 

(ii) Treatability studies or evaluation 
of new and innovative technologies are 
required as specified in the Record of 
Decision; 

(iii) EPA reopens the Record of Deci-
sion; 

(iv) The site public health assessment 
(or related activities) indicates the 

need for further health investigations 
and/or health promotion activities; 

(v) EPA designates one or more addi-
tional operable units after awarding 
the TAG; 

(vi) The agency leading the cleanup 
issues an ‘‘Explanation of Significant 
Differences’’ (ESD); 

(vii) A legislative or regulatory 
change results in new site information 
after EPA awards the TAG; 

(viii) EPA expects a cleanup lasting 
more than eight years from the begin-
ning of the RI/FS through construction 
completion; 

(ix) Significant public concern exists, 
where large groups of people in the 
community require many meetings, 
copies, etc.; and 

(x) Any other factor that, in EPA’s 
judgment, indicates that the site is un-
usually complex. 

(b) Your group can also receive more 
than $50,000 if you are geographically 
close to more than one eligible site (for 
example, two or more sites × $50,000 = 
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grant of $100,000) and your group wishes 
to receive funding for technical assist-
ance to address multiple eligible sites.

WHAT TAGS CAN PAY FOR

§ 35.4070 How can my group spend 
TAG money? 

(a) Your group must use all or most 
of your funds to procure a technical ad-
visor(s) to help you understand the na-
ture of the environmental and public 
health hazards at the site, the various 
stages of health and environmental in-
vestigations and activities, cleanup, 
and ‘‘operation and maintenance’’ of a 
site, including exposure investigation, 
health study, surveillance program, 
health promotion activities (for exam-
ple, medical monitoring and pediatric 
health units), remedial investigation, 
and feasibility study, record of deci-
sion, remedial design, selection and 
construction of remedial action, oper-
ation and maintenance, and removal 
action. This technical assistance 
should contribute to the public’s abil-
ity to participate in the decision mak-
ing process by improving the public’s 
understanding of overall conditions 
and activities at the site. 

(b) Your group may use a portion of 
your funds to: 

(1) Undertake activities that commu-
nicate site information to the public 
through newsletters, public meetings 
or other similar activities; 

(2) Procure a grant administrator to 
manage your group’s grant; and/or 

(3) Provide one-time health and safe-
ty training for your technical advisor 
to gain site access to your local Super-
fund site. To provide this training, you 
must: 

(i) Obtain written approval from the 
EPA regional office; and 

(ii) Not spend more than $1,000.00 for 
this training, including travel, lodging 
and other related costs.

§ 35.4075 Are there things my group 
can’t spend TAG money for? 

Your TAG funds cannot be used for 
the following activities: 

(a) Lawsuits or other legal actions; 
(b) Attorney fees for services: 
(1) Connected to any kind of legal ac-

tion; or 
(2) That could, if such a relationship 

were allowable, be interpreted as re-

sulting in an attorney/client relation-
ship to which the attorney/client privi-
lege would apply; 

(c) The time of your technical advi-
sor to assist an attorney in preparing a 
legal action or preparing and serving as 
an expert witness at any legal pro-
ceeding; 

(d) Political activity and lobbying 
that is unallowable under Office of 
Management and Budget (OMB) Cir-
cular A–122, Cost Principles for Non-
Profit Organizations (this restriction 
includes activities such as attempting 
to influence the outcomes of any Fed-
eral, State or local election, ref-
erendum, initiative, or similar proce-
dure through in-kind or cash contribu-
tions, endorsements, or publicity, or 
attempting to influence the introduc-
tion or passage of Federal or state leg-
islation; your EPA regional office can 
supply you with a copy of this cir-
cular); 

(e) Other activities that are unallow-
able under the cost principles stated in 
OMB Circular A–122 (such as costs of 
amusement, diversion, social activi-
ties, fund raising and ceremonials); 

(f) Tuition or other training expenses 
for your group’s members or your tech-
nical advisor except as § 35.4070(b)(3) al-
lows; 

(g) Any activities or expenditures for 
your group’s members’ travel; 

(h) Generation of new primary data 
such as well drilling and testing, in-
cluding split sampling; 

(i) Reopening or challenging final 
EPA decisions such as: 

(1) Records of Decision; and/or 
(2) Disputes with EPA under its dis-

pute resolution procedures set forth in 
40 CFR 30.63 (see § 35.4245); and 

(j) Generation of new health data 
through biomedical testing (for exam-
ple, blood or urine testing), clinical 
evaluations, health studies, surveil-
lance, registries, and/or public health 
interventions.

HOW YOU GET THE MONEY

§ 35.4080 Does my group get a lump 
sum up front, or does EPA reim-
burse us for costs we incur? 

(a) EPA pays your group by reim-
bursing you for ‘‘allowable’’ costs, 
which are costs that are: 

(1) Grant related; 
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(2) ‘‘Allocable’’; 
(3) ‘‘Reasonable’’; and 
(4) Necessary for the operation of the 

organization or the performance of the 
award. 

(b) You will be reimbursed for the al-
lowable costs up to the amount of the 
TAG if your group incurred the costs 
during the approved ‘‘project period’’ of 
the grant (except for allowable costs of 
incorporation which may be incurred 
prior to the project period), and your 
group is legally required to pay those 
costs.

§ 35.4085 Can my group get an ‘‘ad-
vance payment’’ to help us get start-
ed? 

Yes, a maximum of $5,000.00 in the 
form of an advance payment is avail-
able to new recipients.

§ 35.4090 If my group is eligible for an 
advance payment, how do we get 
our funds? 

(a) Your group must submit in writ-
ing a request for an advance payment 
and identify what activities, goods or 
services your group requires. 

(b) Your EPA regional office project 
officer identified in your award docu-
ment must approve the items for which 
your group seeks advance funding. 

(c) Upon approval of your request, 
EPA will advance cash (in the form of 
a check or electronic funds transfer) to 
your group, up to $5,000, to cover its es-
timated need to spend funds for an ini-
tial period generally geared to your 
group’s cycle of spending funds. 

(d) After the initial advance, EPA re-
imburses your group for its actual cash 
disbursements.

§ 35.4095 What can my group pay for 
with an advance payment? 

(a) Advance payments may be used 
only for the purchase of supplies, post-
age, the payment of the first deposit to 
open a bank account, the rental of 
equipment, the first month’s rent of of-
fice space, advertisements for technical 
advisors and other items associated 
with the start up of your organization 
specifically requested in your advance 

payment request and approved by your 
EPA project officer. 

(b) Advance payments must not be 
used for contracts for technical advi-
sors or other contractors. 

(c) Advance payments are not avail-
able for the costs of incorporation.

§ 35.4100 Can my group incur any 
costs prior to the award of our 
grant? 

(a) The only costs you may incur 
prior to the award of a grant from EPA 
are costs associated with incorporation 
but you do so at your own risk. 

(b) If you are awarded a TAG, EPA 
may reimburse you for preaward incor-
poration costs or allow you to count 
the costs toward your matching funds 
requirement if the costs are: 

(1) Necessary and reasonable for in-
corporation; and 

(2) Incurred for the sole purpose of 
complying with this subpart’s require-
ment that your group be incorporated 
as a nonprofit corporation.

HOW TO APPLY FOR A TAG

§ 35.4105 What is the first step for get-
ting a TAG? 

To let EPA know of your group’s in-
terest in obtaining a TAG, your group 
should first submit to its EPA regional 
office a Letter of Intent. (The addresses 
of EPA’s regional offices’ TAG Coordi-
nators are listed in § 35.4275.)

§ 35.4106 What information should an 
LOI include? 

The LOI should clearly state that 
your group intends to apply for a TAG, 
and should identify: 

(a) The name of your group; 
(b) The Superfund site(s) for which 

your group intends to submit an appli-
cation; and 

(c) Provide the name of a contact 
person in the group and his or her 
mailing address and telephone number.

§ 35.4110 What does EPA do once it re-
ceives the first LOI from a group? 

The following table shows what EPA 
does when it receives the first LOI 
from a group:
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If your site . . . Then EPA . . . 

(a) Is not proposed for listing on the 
NPL or is proposed but no response is 
underway or scheduled to begin.

will advise you in writing that we are 
not yet accepting TAG ‘‘applica-
tions’’ for your site. EPA may infor-
mally notify other interested groups 
that it has received an LOI. 

(b) Is listed on the NPL or is proposed 
for listing on the NPL and a response 
action is underway.

will publish a notice in your local 
newspaper to formally notify other 
interested parties that they may con-
tact the first group that sent the LOI 
to form a coalition or they may sub-
mit a separate LOI. 

§ 35.4115 After the public notice that 
EPA has received an LOI, how 
much time does my group have to 
form a coalition or submit a sepa-
rate LOI? 

Your group has 30 days (from the 
date the public notice appears in your 
local newspaper) to submit documenta-
tion that you have formed a coalition 
with the first group and any other 
groups, or to submit a separate LOI. 
This 30-day period is the first 30 days 
with which your group must be con-
cerned.

§ 35.4120 What does my group do next? 

(a) After you submit an LOI, one of 
the first steps in applying for your 
TAG is determining whether your state 
requires review of your grant applica-
tion. This review allows your governor 
to stay informed about the variety of 
grants awarded within your state. This 
process is called intergovernmental re-
view. Your EPA regional office can pro-
vide you with the contact for your 
state’s intergovernmental review proc-
ess. 

(b) You should call that state contact 
as early as possible in the application 
process so that you can allow time for 
this review process which may take up 
to 60 days. 

(c) EPA cannot process your applica-
tion package without evidence that 
you have submitted it to the state for 
review, if your state requires it. 

(d) EPA cannot award a TAG until 
the state has completed its intergov-
ernmental review.

§ 35.4125 What else does my group 
need to do? 

Once you’ve determined your state’s 
intergovernmental review require-
ments, you must prepare a TAG appli-
cation on EPA SF–424, Application for 
Federal Assistance, or those forms and 
instructions provided by EPA that in-
clude: 

(a) A ‘‘budget’; 
(b) A scope of work; 
(c) Assurances, certifications and 

other preaward paperwork as 40 CFR 
part 30 requires. Your EPA regional of-
fice will provide you with the required 
forms.

§ 35.4130 What must be included in my 
group’s budget? 

Your budget must clearly show how: 
(a) You will spend the money and 

how the spending meets the objectives 
of the TAG project; 

(b) Your group will provide the re-
quired cash and/or in-kind contribu-
tions; and 

(c) Your group derived the figures in-
cluded in the budget.

§ 35.4135 What period of time should 
my group’s budget cover? 

The period of time your group’s budg-
et covers (the ‘‘funding period’’ of your 
grant) will be: 

(a) One which best accommodates 
your needs; 

(b) Negotiated between your group 
and EPA; and 

(c) Stated in the ‘‘award document.’’
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§ 35.4140 What must be included in my 
group’s work plan? 

(a) Your scope of work must clearly 
explain how your group: 

(1) Will organize; 
(2) Intends to use personnel you will 

procure for management/coordination 
and technical advice; and 

(3) Will share and disseminate infor-
mation to the rest of the affected com-
munity. 

(b) Your scope of work must also 
clearly explain your project’s mile-
stones and the schedule for meeting 
those milestones. 

(c) Finally, your scope of work must 
explain how your board of directors, 
technical advisor(s) and ‘‘project man-
ager’’ will interact with each other.

§ 35.4145 How much time do my group 
or other interested groups have to 
submit a TAG application to EPA? 

(a) Your group must file your appli-
cation with your EPA regional office 
within the second 30 days after the 
date the public notice appears in your 
local newspaper announcing that EPA 
has received an LOI. This second 30-day 
period begins on the day after the first 
30-day period § 35.4115 describes ends. 
EPA will only accept applications from 
groups that submitted an LOI within 30 
days from the date of that public no-
tice. 

(b) If your group requires more time 
to file a TAG application, you may sub-
mit a written request asking for an ex-
tension. If EPA decides to extend the 
time period for applications in re-
sponse to your request, it will notify, 
in writing, all groups that submitted 
an LOI of the new deadline for submit-
ting TAG applications. 

(c) EPA will not accept other appli-
cations or requests for extensions after 
the final application deadline has 
passed.

§ 35.4150 What happens after my group 
submits its application to EPA? 

(a) EPA will review your application 
and send you a letter containing writ-
ten comments telling you what 
changes need to be made to the appli-
cation to make it complete. 

(b) Your group has 90 days from the 
date on the EPA letter to make the 

changes to your application and resub-
mit it to EPA. 

(c) Once the 90-day period ends, EPA 
will begin the process to select a TAG 
recipient, or, in the case of a single ap-
plicant, if, EPA does not receive a com-
plete application (meaning, an applica-
tion that does not have the changes 
provided in the letter described in 
paragraph (b) of this section), then 
EPA will readvertise the fact that a 
TAG is available and the award process 
will begin again.

§ 35.4155 How does EPA decide wheth-
er to award a TAG to our group? 

Once EPA determines your group 
meets the eligibility requirements in 
§ 35.4020 the Agency considers whether 
and how successfully your group meets 
these criteria, each of which are of 
equal weight: 

(a) Representation of groups and in-
dividuals affected by the site; 

(b) Your group’s plans to use the 
services of a technical advisor through-
out the Superfund response action; and 

(c) Your group’s ability and plan to 
inform others in the community of the 
information provided by the technical 
advisor.

§ 35.4160 What does EPA do if more 
than one group applies for a TAG at 
the same site? 

When multiple groups apply, EPA 
will rank each applicant relative to 
other applicants using the criteria in 
§ 35.4155.

§ 35.4161 Does the TAG application 
process affect the schedule for work 
at my site? 

No, the schedule for response activi-
ties at your site is not affected by the 
TAG process.

§ 35.4165 When does EPA award a 
TAG? 

(a) EPA may award TAGs throughout 
the Superfund process, including dur-
ing operation and maintenance, but we 
will not award a TAG before the start 
of your site’s response action if the site 
is proposed for listing on the NPL. 

(b) Based on the availability of funds, 
EPA may delay awards of grants to 
qualified applicants.
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MANAGING YOUR TAG

§ 35.4170 What kinds of reporting does 
EPA require? 

There are several types of reports 
you need to complete at various points 

during the life of your group’s grant; 
the number varies based on whether 
you receive an advance payment:

Type of report Required information Timing and frequency 

(a) Federal Cash Trans-
actions Report.

The amount of funds ad-
vanced to you or elec-
tronically transferred 
to your bank account 
and how you spent 
those funds.

Semiannually within 15 
working days following 
the end of the semi-
annual period which 
ends June 30 and De-
cember 31 of each year. 

(b) Minority-Owned Busi-
ness Enterprise/Women-
Owned Business Enter-
prise (MBE/WBE) Utili-
zation.

Whether your group con-
tracted with a MBE/
WBE in the past Fed-
eral fiscal year, the 
value of the contract, if 
any, and the percentage 
of total project dollars 
on MBE/WBEs.

Annually, even if no con-
tracts have been 
signed. 

(c) Progress Report .......... Full description in chart 
or narrative format of 
the progress your group 
made in relation to 
your approved sched-
ule, budget and the 
TAG project mile-
stones, including an ex-
planation of special 
problems your group 
encountered.

Quarterly, within 45 days 
after the end of each 
calendar quarter. 

(d) Financial Status Re-
port.

Status of project’s funds 
through identification 
of project transactions 
and within 90 days after 
the end of your TAG’s 
funding period.

Annually, within 90 days 
after the anniversary 
date of the start of 
your TAG project. 

(e) Final Report ............... Description of project 
goals and objectives, 
activities undertaken 
to achieve goals and ob-
jectives, difficulties en-
countered, technical 
advisors’ work products 
and funds spent.

Within 90 days after the 
end of your project. 
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§ 35.4175 What other reporting and 
record keeping requirements are 
there? 

In addition to the report require-
ments § 35.4170 describes, EPA requires 
your group to: 

(a) Comply with any reporting re-
quirements in the terms and conditions 
of the ‘‘grant agreement’’; 

(b) Keep complete financial records 
accurately showing how you used the 
Federal funds and the match, whether 
it is in the form of cash or in-kind as-
sistance; and 

(c) Comply with any reporting and 
record keeping requirements in OMB 
Circular A–122 and 40 CFR part 30.

§ 35.4180 Must my group keep finan-
cial records after we finish our 
TAG? 

(a) You must keep TAG financial 
records for ten years from the date of 
the final Financial Status Report, or 
until any audit, litigation, cost recov-
ery, and/or disputes initiated before the 
end of the ten-year retention period are 
settled, whichever, is longer. 

(b) At the ten-year mark, you may 
dispose of your TAG financial records 
if you first get written approval from 
EPA. 

(c) If you prefer, you may submit the 
financial records to EPA for safe-
keeping when you give us the final Fi-
nancial Status Report.

§ 35.4185 What does my group do with 
reports our technical advisor pre-
pares for us? 

You must send to EPA a copy of each 
final written product your advisor pre-
pares for you as part of your TAG. We 
will send them to the local Superfund 
site information repository(ies) where 
all site-related documents are avail-
able to the public.

PROCURING A TECHNICAL ADVISOR OR 
OTHER CONTRACTOR WITH TAG FUNDS

§ 35.4190 How does my group identify 
a qualified technical advisor? 

(a) Your group must select a tech-
nical advisor who possesses the fol-
lowing credentials: 

(1) Demonstrated knowledge of haz-
ardous or toxic waste issues, relocation 
issues, redevelopment issues or public 

health issues as those issues relate to 
hazardous substance/toxic waste issues, 
as appropriate; 

(2) Academic training in a relevant 
discipline (for example, biochemistry, 
toxicology, public health, environ-
mental sciences, engineering, environ-
mental law and planning); and 

(3) Ability to translate technical in-
formation into terms your community 
can understand. 

(b) Your technical advisor for public 
health issues must have received his or 
her public health or related training at 
accredited schools of medicine, public 
health or accredited academic institu-
tions of other allied disciplines (for ex-
ample, toxicology). 

(c) Your group should select a tech-
nical advisor who has experience work-
ing on hazardous or toxic waste prob-
lems, relocation, redevelopment or 
public health issues, and commu-
nicating those problems and issues to 
the public.

§ 35.4195 Are there certain people my 
group cannot select to be our tech-
nical advisor, grant administrator, 
or other contractor under the 
grant? 

Your group may not hire the fol-
lowing: 

(a) The person(s) who wrote the spec-
ifications for the ‘‘contract’’ and/or 
who helped screen or select the con-
tractor; 

(b) In the case of a technical advisor, 
a person or entity doing work for the 
Federal or State government or any 
other entity at the same NPL site for 
which your group is seeking a tech-
nical advisor; and 

(c) Any person who is on the List of 
Parties Excluded from Federal Pro-
curement or NonProcurement Pro-
grams.

§ 35.4200 What restrictions apply to 
contractors my group procures for 
our TAG? 

When procuring contractors your 
group: 

(a) Cannot award cost-plus-percent-
age-of-cost contracts; and 

(b) Must award only to responsible 
contractors that possess the ability to 
perform successfully under the terms 
and conditions of a proposed contract.
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§ 35.4205 How does my group procure 
a technical advisor or any other 
contractor? 

When procuring contractors your 
group must also: 

(a) Provide opportunity for all quali-
fied contractors to compete for your 
work (see § 35.4210); 

(b) Keep written records of the rea-
sons for all your contracting decisions; 

(c) Make sure that all costs are rea-
sonable in a proposed contract; 

(d) Inform EPA of any proposed con-
tract over $1,000.00; 

(e) Provide EPA the opportunity to 
review a contract before your group 
awards or amends it; 

(f) Perform a ‘‘cost analysis’’ to 
evaluate each element of a contractor’s 
cost to determine if it is reasonable, al-
locable and allowable for all contracts 
over $25,000; and 

(g) Comply with the small business 
enterprises (SBE), minority-owned 
business enterprises, women-owned 
business enterprise requirements in 40 
CFR 30.44(b) which outlines steps your 
group must take to make positive ef-
forts to use small businesses, minority-
owned firms and women’s business en-
terprises. These steps generally say: 

(1) Make sure to use small businesses, 
minority-owned firms, and women’s 
businesses as often as possible. 

(2) Make information on upcoming 
opportunities available and plan time 

frames for purchases and contracts to 
encourage and facilitate participation 
by small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(3) When procuring firms for larger 
contracts, consider whether those 
firms intend to subcontract with small 
businesses, minority-owned firms, and 
women’s business enterprises. 

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large 
for one of those to handle on its own. 

(5) Use the services and help, as ap-
propriate, of such organizations as the 
Small Business Administration and the 
Department of Commerce’s Minority 
Business Development Agency in the 
solicitation and utilization of small 
businesses, minority-owned firms and 
women’s business enterprises. 

(6) If your contractor awards a con-
tract, require the contractor to take 
the steps in 40 CFR 30.44(b) as summa-
rized in paragraphs (g)(1) through (5) of 
this section.

§ 35.4210 Must my group solicit and 
document bids for our procure-
ments? 

(a) The steps needed to be taken to 
procure goods and/or services depends 
on the amount of the proposed procure-
ment:

If the aggregate amount of the Then your group 

(1) purchase is $1,000 or less ................... may make the purchase as long as you 
make sure the price is reasonable; no 
oral or written bids are necessary. 

(2) proposed contract is over $1,000 but 
less than $25,000.

must obtain and document oral or 
written bids from two or more quali-
fied sources. 

(3) proposed contract is $25,000 to 
$100,000.

must: 

(i) Solicit written bids from three or 
more sources who are willing and 
able to do the work; 

(ii) Provide potential sources in the 
scope of work to be performed and 
the criteria your group will use to 
evaluate the bids; 

(iii) Objectively evaluate all bids; and 
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If the aggregate amount of the Then your group 

(iv) Notify all unsuccessful bidders. 

(4) proposed contract is greater than 
$100,000.

must follow the procurement regula-
tions in 40 CFR part 30 (these regula-
tions outline the standards for your 
group to use when contracting for 
services with Federal funds; they also 
contain provisions on: codes of con-
duct for the award and administra-
tion of contracts; competition; pro-
curement procedures; cost and price 
analysis; procurement records; con-
tract administration; and contracts 
generally). 

(b) Your group must not divide any 
procurements into smaller parts to get 
under any of the dollar limits in para-
graph (a) of this section.

§ 35.4215 What if my group can’t find 
an adequate number of potential 
sources for a technical advisor or 
other contractor? 

In situations where only one ade-
quate bidder can be found, your group 
may request written authority from 
the EPA award official to contract 
with the sole bidder.

§ 35.4220 How does my group ensure a 
prospective contractor does not 
have a conflict of interest? 

Your group must require any pro-
spective contractor on any contract to 
provide, with its bid or proposal: 

(a) Information on its financial and 
business relationship with all PRPs at 
the site, with PRP parent companies, 
subsidiaries, affiliates, subcontractors, 
contractors, and current clients or at-
torneys and agents. This disclosure re-
quirement includes past and antici-
pated financial and business relation-
ships, and services provided to or on 
behalf of such parties in connection 
with any proposed or pending litiga-
tion; 

(b) Certification that, to the best of 
its knowledge and belief, it has dis-
closed such information or no such in-
formation exists; and 

(c) A statement that it will disclose 
to you immediately any such informa-
tion discovered after submission of its 
bid or after award.

§ 35.4225 What if my group decides a 
prospective contractor has a con-
flict of interest? 

If, after evaluating the information 
in § 35.4220, your group decides a pro-
spective contractor has a significant 
conflict of interest that cannot be 
avoided or otherwise resolved, you 
must exclude him or her from consider-
ation.

§ 35.4230 What are my group’s contrac-
tual responsibilities once we pro-
cure a contractor? 

For contractual responsibilities, your 
group, not EPA: 

(a) Is responsible for resolving all 
contractual and administrative issues 
arising out of contracts you enter into 
under a TAG; you must establish a pro-
cedure for resolving such issues with 
your contractor which complies with 
the provisions of 40 CFR 30.41. These 
provisions say your group, not EPA, is 
responsible for settling all issues re-
lated to decisions you make in pro-
curing advisors or other contractors 
with TAG funds; and 

(b) Must ensure your contractor(s) 
perform(s) in accordance with the 
terms and conditions of the contract.
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§ 35.4235 Are there specific provisions 
my group’s contract(s) must con-
tain? 

Your group must include the fol-
lowing provisions in each of its con-
tracts: 

(a) Statement of work; 
(b) Schedule for performance; 
(c) Due dates for deliverables; 
(d) Total cost of the contract; 
(e) Payment provisions; 
(f) The following clauses from 40 CFR 

part 30, appendix A, which your EPA 
regional office can provide to you: 

(1) Equal Employment Opportunity; 
and 

(2) Suspension and Debarment; 
(g) The following clauses from 40 CFR 

30.48: 
(1) Remedies for breaches of contract 

(40 CFR 30.48(a)); 
(2) Termination by the recipient (40 

CFR 30.48(b)); and 
(3) Access to records (40 CFR 30.48(d)); 

and 
(h) Provisions that require your con-

tractor(s) to keep the following de-
tailed records as § 35.4180 requires for 
ten years after the end of the contract: 

(1) Acquisitions; 
(2) Work progress reports; 
(3) Expenditures; and 
(4) Commitments indicating their re-

lationship to established costs and 
schedules.

REQUIREMENTS FOR TAG CONTRACTORS

§ 35.4240 What provisions must my 
group’s TAG contractor comply 
with if it subcontracts? 

A TAG contractor must comply with 
the following provisions when awarding 
subcontracts: 

(a) Section 35.4205 (b) pertaining to 
documentation; 

(b) Section 35.4205 (c) and (f) per-
taining to cost; 

(c) Section 35.4195 (c) pertaining to 
suspension and debarment; 

(d) Section 35.4200 (b) pertaining to 
responsible contractors; 

(e) Section 35.4205 (g) pertaining to 
disadvantaged business enterprises; 

(f) Section 35.4200 (a) pertaining to 
unallowable contracts; 

(g) Section 35.4235 pertaining to con-
tract provisions; and 

(h) Cost principles in 48 CFR part 31, 
the Federal Acquisition Regulation, if 

the contractor and subcontractors are 
profit-making organizations.

GRANT DISPUTES, TERMINATION, AND 
ENFORCEMENT

§ 35.4245 How does my group resolve a 
disagreement with EPA regarding 
our TAG? 

The regulations at 40 CFR 30.63 and 
31.70 will govern disputes except that, 
before you may obtain judicial review 
of the dispute, you must have re-
quested the Regional Administrator to 
review the dispute decision official’s 
determination under 40 CFR 31.70(c), 
and, if you still have a dispute, you 
must have requested the Assistant Ad-
ministrator for the Office of Solid 
Waste and Emergency Response to re-
view the Regional Administrator’s de-
cision under 40 CFR 31.70(h).

§ 35.4250 Under what circumstances 
would EPA terminate my group’s 
TAG? 

(a) EPA may terminate your grant if 
your group materially fails to comply 
with the terms and conditions of the 
TAG and the requirements of this sub-
part. 

(b) EPA may also terminate your 
grant with your group’s consent in 
which case you and EPA must agree 
upon the termination conditions, in-
cluding the effective date as 40 CFR 
30.61 describes.

§ 35.4255 Can my group terminate our 
TAG? 

Yes, your group may terminate your 
TAG by sending EPA written notifica-
tion explaining the reasons for the ter-
mination and the effective date.

§ 35.4260 What other steps might EPA 
take if my group fails to comply 
with the terms and conditions of 
our award? 

EPA may take one or more of the fol-
lowing actions, under 40 CFR 30.62, de-
pending on the circumstances: 

(a) Temporarily withhold advance 
payments until you correct the defi-
ciency; 

(b) Not allow your group to receive 
reimbursement for all or part of the ac-
tivity or action not in compliance; 

(c) Wholly or partly ‘‘suspend’’ your 
group’s award; 
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(d) Withhold further awards (mean-
ing, funding) for the project or pro-
gram; 

(e) Take enforcement action; 
(f) Place special conditions in your 

grant agreement; and 
(g) Take other remedies that may be 

legally available.

CLOSING OUT A TAG

§ 35.4265 How does my group close out 
our TAG? 

(a) Within 90 calendar days after the 
end of the approved project period of 
the TAG, your group must submit all 
financial, performance and other re-
ports as required by § 35.4180. Upon re-
quest from your group, EPA may ap-
prove an extension of this time period. 

(b) Unless EPA authorizes an exten-
sion, your group must pay all your 
bills related to the TAG by no later 
than 90 calendar days after the end of 
the funding period. 

(c) Your group must promptly return 
any unused cash that EPA advanced or 
paid; OMB Circular A–129, Policies for 
Federal Credit Programs and Non-Tax 
Receivables, governs unreturned 
amounts that become delinquent debts.

OTHER THINGS YOU NEED TO KNOW

§ 35.4270 Definitions. 

The following definitions apply to 
this subpart: 

Advance payment means a payment 
made to a recipient before ‘‘outlays’’ 
are made by the recipient. 

Affected means subject to an actual 
or potential health, economic or envi-
ronmental threat. Examples of affected 
parties include people: 

(1) Who live in areas near NPL facili-
ties, whose health may be endangered 
by releases of hazardous substances at 
the facility; or 

(2) Whose economic interests are 
threatened or harmed. 

Affiliated means a relationship be-
tween persons or groups where one 
group, directly or indirectly, controls 
or has the power to control the other, 
or, a third group controls or has the 
power to control both. Factors indi-
cating control include, but are not lim-
ited to: 

(1) Interlocking management or own-
ership (e.g., centralized decision-
making and control); 

(2) Shared facilities and equipment; 
and 

(3) Common use of employees. 
Allocable cost means a cost which is 

attributable to a particular cost objec-
tive, such as a grant, project, service, 
or other activity, in accordance with 
the relative benefits received. A cost is 
allocable to a Government award if it 
is treated consistently with other costs 
incurred for the same purpose in like 
circumstances and if it: 

(1) Is incurred specifically for the 
award; 

(2) Benefits both the award and other 
work and can be distributed in reason-
able proportion to the benefits re-
ceived; or 

(3) Is necessary to the overall oper-
ation of the organization, although a 
direct relationship to any particular 
cost objective cannot be shown. 

Allowable cost means those project 
costs that are: eligible, reasonable, al-
locable to the project, and necessary to 
the operation of the organization or 
the performance of the award as pro-
vided in the appropriate Federal cost 
principles, in most cases OMB Circular 
A–122 (see 40 CFR 30.27), and approved 
by EPA in the assistance agreement. 

Applicant means any group of people 
that files an application for a TAG. 

Application means a completed for-
mal written request for a TAG that you 
submit to a State or the EPA on EPA 
form SF–424, Application for Federal 
Assistance (Non-construction Pro-
grams). 

Award document or grant agreement 
is the legal document that transfers 
money or anything of value to your 
group to accomplish the purpose of the 
TAG project. It specifies funding and 
project periods, EPA’s and your group’s 
budget share of ‘‘eligible costs,’’ a de-
scription of the work to be accom-
plished, and any additional terms and 
conditions that may apply to the 
grant. 

Award Official means the EPA official 
who has the authority to sign grant 
agreements. 

Budget means the financial plan for 
spending all Federal funds and your 
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group’s matching share funds (includ-
ing in-kind contributions) for a TAG 
project that your group proposes and 
EPA approves. 

Cash contribution means actual non-
Federal dollars, or Federal dollars if 
expressly authorized by Federal stat-
ute, that your group spends for goods, 
services, or personal property (such as 
office supplies or professional services) 
used to satisfy the matching funds re-
quirement. 

Contract means a written agreement 
between your group and another party 
(other than a public agency) for serv-
ices or supplies necessary to complete 
the TAG project. Contracts include 
contracts and subcontracts for per-
sonal and professional services or sup-
plies necessary to complete the TAG 
project. 

Contractor means any party (for ex-
ample, a technical advisor) to whom 
your group awards a contract. 

Cost analysis is the evaluation of each 
element of cost to determine whether 
it is reasonable, allocable, and allow-
able. 

Eligible cost is a cost permitted by 
statute, program guidance or regula-
tions. 

EPA means the Environmental Pro-
tection Agency. 

Explanation of Significant Differences 
(ESD) means the document issued by 
the agency leading a cleanup that de-
scribes to the public significant 
changes made to a Record of Decision 
after the ROD has been signed. The 
ESD must also summarize the informa-
tion that led to the changes and affirm 
that the revised remedy complies with 
the ‘‘National Contingency Plan’’ 
(NCP) and the statutory requirements 
of CERCLA. 

Federal facility means a facility that 
is owned or operated by a department, 
agency, or instrumentality of the 
United States. 

Funding period (previously called a 
‘‘budget period’’) means the length of 
time specified in a grant agreement 
during which your group may spend 
Federal funds. A TAG project period 
may be comprised of several funding 
periods. 

Grant agreement or award document is 
the legal document that transfers 
money or anything of value to your 

group to accomplish the purpose of the 
TAG project. It specifies funding and 
project periods, EPA’s and your group’s 
budget share of eligible costs, a de-
scription of the work to be accom-
plished, and any additional terms and 
conditions that may apply to the 
grant. 

In-kind contribution means the value 
of a non-cash contribution used to 
meet your group’s matching funds re-
quirement in accordance with 40 CFR 
30.23. An in-kind contribution may con-
sist of charges for equipment or the 
value of goods and services necessary 
to the EPA-funded project. 

Letter of intent (LOI) means a letter 
addressed to your EPA regional office 
which clearly states your group’s in-
tention to apply for a TAG. The letter 
tells EPA the name of your group, the 
Superfund site(s) for which your group 
intends to submit an application, and 
the name of a contact person in the 
group including a mailing address and 
telephone number. 

Matching funds means the portion of 
allowable project cost contributed to-
ward completing the TAG project using 
non-Federal funds or Federal funds if 
expressly authorized by Federal stat-
utes. The match may include in-kind 
as well as cash contributions. 

National Contingency Plan (NCP) 
means the federal government’s blue-
print for responding to both oil spills 
and hazardous substance releases. It 
lays out the country’s national re-
sponse capability and promotes overall 
coordination among the hierarchy of 
responders and contingency plans. 

National Priorities List (NPL) means 
the Federal list of priority hazardous 
substance sites, nationwide. Sites on 
the NPL are eligible for long-term 
cleanup actions financed through the 
Superfund program. 

Operable unit means a discrete action 
defined by EPA that comprises an in-
cremental step toward completing site 
cleanup. 

Operation and maintenance means the 
steps taken after site actions are com-
plete to make certain that all actions 
are effective and working properly. 

Outlay means a charge made to the 
project or program that is an allowable 
cost in terms of costs incurred or in-
kind contributions used. 
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Potentially responsible party (PRP) 
means any individual(s) or com-
pany(ies) (such as owners, operators, 
transporters or generators) potentially 
responsible under sections 106 or 107 of 
CERCLA (42 U.S.C. 9606 or 42 U.S.C. 
9607) for the contamination problems 
at a Superfund site. 

Project manager means the person le-
gally authorized to obligate your group 
to the terms and conditions of EPA’s 
regulations and the grant agreement, 
and designated by your group to serve 
as its principal contact with EPA. 

Project period means the period estab-
lished in the TAG award document dur-
ing which TAG money may be used. 
The project period may be comprised of 
more than one funding period. 

Reasonable cost means a cost that, in 
its nature or amount, does not exceed 
that which would be incurred by a pru-
dent person under the circumstances 
prevailing at the time the decision was 
made to incur the costs. 

Recipient means any group that has 
been awarded a TAG. 

Record of decision (ROD) means a pub-
lic document that explains the cleanup 
method that will be used at a Super-
fund site; it is based on technical data 
gathered and analyses performed dur-
ing the remedial investigation and fea-
sibility study, as well as public com-
ments and community concerns. 

Remedial investigation/feasibility study 
(RI/FS) means the phase during which 
EPA conducts risk assessments and nu-
merous studies into the nature and ex-
tent of the contamination on site, and 
analyzes alternative methods for clean-
ing up a site. 

Response action means all activities 
undertaken by EPA, other Federal 
agencies, States, or PRPs to address 
the problems created by hazardous sub-
stances at an NPL site. 

Start of response action means the 
point in time when funding is set-aside 
by either EPA, other Federal agencies, 
States, or PRPs to begin response ac-
tivities at a site. 

Suspend means an action by EPA 
that temporarily withdraws Federal 
sponsorship under an award, pending 
corrective action by the recipient or 
pending a decision to terminate the 
award by the Federal awarding agency. 
Suspension of an award is a separate 

action from suspension under Federal 
agency regulations implementing Ex-
ecutive Orders 12549 (3 CFR, 1986 
Comp., p. 189) and 12689 (3 CFR, 1989 
Comp., p. 235), Debarment and Suspen-
sion.

§ 35.4275 Where can my group get the 
documents this subpart references 
(for example, OMB circulars, other 
subparts, forms)? 

EPA Headquarters and the regional 
offices that follow have the documents 
this subpart references available if you 
need them: 

(a) TAG Coordinator or Grants Of-
fice, U.S. EPA Region I, John F. Ken-
nedy Federal Building, Boston, MA 
02203. 

(b) TAG Coordinator or Grants Of-
fice, U.S. EPA Region II, 290 Broadway, 
New York, NY 10007–1866. 

(c) TAG Coordinator or Grants Office, 
U.S. EPA Region III, 1650 Arch Street, 
Philadelphia, PA 19106. 

(d) TAG Coordinator or Grants Of-
fice, U.S. EPA Region IV, Atlanta Fed-
eral Center, 61 Forsyth Street, Atlanta, 
GA 30303. 

(e) TAG Coordinator or Grants Office, 
U.S. EPA Region V, Metcalfe Federal 
Building, 77 W. Jackson Blvd., Chicago, 
IL 60604. 

(f) TAG Coordinator or Grants Office, 
U.S. EPA Region VI, Wells Fargo 
Bank, Tower at Fountain Place, 1445 
Ross Avenue, Suite 1200, Dallas, TX 
752020–2733. 

(g) TAG Coordinator or Grants Of-
fice, U.S. EPA Region VII, 901 N. 5th 
Street, Kansas City, KS 66101. 

(h) TAG Coordinator or Grants Of-
fice, U.S. EPA Region VIII, 999 18th 
Street, Suite #500, Denver, CO 80202–
2466. 

(i) TAG Coordinator or Grants Office, 
U.S. EPA Region IX, 75 Hawthorne 
Street, San Francisco, CA 94105. 

(j) TAG Coordinator or Grants Office, 
U.S. EPA Region X, 1200 6th Avenue, 
Seattle, WA 98101. 

(k) National TAG Coordinator, U.S. 
EPA Mail Code: 5204–G, Ariel Rios 
Building, 1200 Pennsylvania Avenue, 
NW, Washington, DC 20460.

Subpart N [Reserved]
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Subpart O—Cooperative Agree-
ments and Superfund State 
Contracts for Superfund Re-
sponse Actions

AUTHORITY: 42 U.S.C. 9601 et seq.

SOURCE: 55 FR 23007, June 5, 1990, unless 
otherwise noted.

GENERAL

§ 35.6000 Authority. 
This regulation is issued under sec-

tion 104 of the Comprehensive Environ-
mental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9601 et 
seq., Pub. L. 96–510, December 11, 1980, 
otherwise referred to as ‘‘CERCLA’’), 
as amended by the Superfund Amend-
ments and Reauthorization Act of 1986 
(Pub. L. 99–499, October 17, 1986; 100 
Stat. 1613, otherwise referred to as 
‘‘SARA’’). 

All references to CERCLA within this 
regulation are meant to indicate 
CERCLA, as amended by SARA.

§ 35.6005 Purpose and scope. 
(a) This regulation codifies recipient 

requirements for administering 
CERCLA-funded Cooperative Agree-
ments. This regulation also codifies re-
quirements for administering Super-
fund State Contracts (SSCs) for non-
State-lead remedial responses under-
taken pursuant to section 104 of 
CERCLA. 

(b) The requirements in this regula-
tion do not apply to Technical Assist-
ance Grants (TAGs) or to CERCLA re-
search and development grants, includ-
ing the Superfund Innovative Tech-
nology Evaluation (SITE) Demonstra-
tion Program. 

(c) 40 CFR part 31, ‘‘Uniform Admin-
istrative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments,’’ establishes con-
sistency and uniformity among Federal 
agencies in the administration of 
grants and Cooperative Agreements to 
State, local, and Indian Tribal govern-
ments. For CERCLA-funded Coopera-
tive Agreements, this subpart supple-
ments the requirements contained in 
part 31 for States, political subdivi-
sions thereof, and Indian Tribes. This 
regulation references those sections of 

part 31 that are applicable to CERCLA-
funded Cooperative Agreements. 

(d) Superfund monies for remedial ac-
tions cannot be used by recipients for 
Federal facility cleanup activities. 
When a cleanup is undertaken by an-
other Federal entity, the State, polit-
ical subdivision or Indian Tribe can 
pursue funding for its involvement in 
response activities from the appro-
priate Federal entity.

§ 35.6010 Eligibility. 

This regulation applies to States, po-
litical subdivisions and Indian Tribes. 
Indian Tribes are only eligible to re-
ceive Superfund Cooperative Agree-
ments or Superfund State Contracts 
when they are Federally recognized, 
and when they meet the criteria set 
forth in § 300.515(b) of the NCP. Al-
though section 126 of CERCLA provides 
that the governing body of an Indian 
Tribe shall be afforded substantially 
the same treatment as a State, in this 
subpart Indian Tribes are not included 
in the definition of State in order to 
clarify those requirements with which 
Indian Tribes must comply and those 
with which they need not comply.

§ 35.6015 Definitions. 

(a) As used in this subpart, the fol-
lowing words and terms shall have the 
meanings set forth below: 

(1) Activity. A set of CERCLA-funded 
tasks that makes up a segment of the 
sequence of events undertaken in de-
termining, planning, and conducting a 
response to a release or potential re-
lease of a hazardous substance. These 
include Core Program, pre-remedial 
(i.e. preliminary assessments and site 
inspections), support agency, remedial 
investigation/feasibility studies, reme-
dial design, remedial action, removal, 
and enforcement activities. 

(2) Allowable costs. Those project 
costs that are: Eligible, reasonable, 
necessary, and allocable to the project; 
permitted by the appropriate Federal 
cost principles; and approved by EPA 
in the Cooperative Agreement and/or 
Superfund State Contract. 

(3) Architectural or engineering (A/E) 
services. Consultation, investigations, 
reports, or services for design-type 
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projects within the scope of the prac-
tice of architecture or professional en-
gineering as defined by the laws of the 
State or territory in which the recipi-
ent is located. 

(4) Award official. The EPA official 
with the authority to execute Coopera-
tive Agreements and Superfund State 
Contracts (SSCs) and to take other ac-
tions authorized by EPA Orders. 

(5) Budget period. The length of time 
EPA specifies in a Cooperative Agree-
ment during which the recipient may 
expend or obligate Federal funds. 

(6) CERCLA. The Comprehensive En-
vironmental Response, Compensation, 
and Liability Act of 1980 (42 U.S.C. 
9601–9657, Pub. L. 96–510, Dec. 11, 1980), 
as amended by the Superfund Amend-
ments and Reauthorization Act of 1986 
(Pub. L. 99–499, Oct. l7, 1986; 100 Stat. 
1613). 

(7) Change order. A written order 
issued by a recipient, or its designated 
agent, to its contractor authorizing an 
addition to, deletion from, or revision 
of, a contract, usually initiated at the 
contractor’s request. 

(8) Claim. A demand or written asser-
tion by a contractor seeking, as a mat-
ter of right, changes in contract dura-
tion, costs, or other provisions, which 
originally have been rejected by the re-
cipient. 

(9) Closeout. The final EPA or recipi-
ent actions taken to assure satisfac-
tory completion of project work and to 
fulfill administrative requirements, in-
cluding financial settlement, submis-
sion of acceptable required final re-
ports, and resolution of any out-
standing issues under the Cooperative 
Agreement and/or Superfund State 
Contract. 

(10) Community Relations Plan (CRP). 
A management and planning tool out-
lining the specific community rela-
tions activities to be undertaken dur-
ing the course of a response. It is de-
signed to provide for two-way commu-
nication between the affected commu-
nity and the agencies responsible for 
conducting a response action, and to 
assure public input into the decision-
making process related to the affected 
communities. 

(11) Construction. Erection, building, 
alteration, repair, remodeling, im-

provement, or extension of buildings, 
structures or other property. 

(12) Contract. A written agreement 
between an EPA recipient and another 
party (other than another public agen-
cy) or between the recipient’s con-
tractor and the contractor’s first tier 
subcontractor. 

(13) Contractor. Any party to whom a 
recipient awards a contract. 

(14) Cooperative Agreement. A legal in-
strument EPA uses to transfer money, 
property, services, or anything of value 
to a recipient to accomplish a public 
purpose in which substantial EPA in-
volvement is anticipated during the 
performance of the project. 

(15) Core Program Cooperative Agree-
ment. A Cooperative Agreement that 
provides funds to a State or Indian 
Tribe to conduct CERCLA implementa-
tion activities that are not assignable 
to specific sites, but are intended to 
support a State’s ability to participate 
in the CERCLA response program. 

(16) Cost analysis. The review and 
evaluation of each element of contract 
cost to determine reasonableness, 
allocability, and allowability. 

(17) Cost share. The portion of allow-
able project costs that a recipient con-
tributes toward completing its project 
(i.e., non-Federal share, matching 
share). 

(18) Equipment. Tangible, nonexpenda-
ble, personal property having a useful 
life of more than one year and an ac-
quisition cost of $5,000 or more per 
unit. 

(19) Excess property. Any property 
under the control of a Federal agency 
that is not required for immediate or 
foreseeable needs and thus is a can-
didate for disposal. 

(20) Fair market value. The amount at 
which property would change hands be-
tween a willing buyer and a willing 
seller, neither being under any compul-
sion to buy or sell and both having rea-
sonable knowledge of the relevant 
facts. Fair market value is the price in 
cash, or its equivalent, for which the 
property would have been sold on the 
open market. 

(21) Health and safety plan. A plan 
that specifies the procedures that are 
sufficient to protect on-site personnel 
and surrounding communities from the 
physical, chemical, and/or biological 
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hazards of the site. The health and 
safety plan outlines: 

(i) Site hazards; 
(ii) Work areas and site control pro-

cedures; 
(iii) Air surveillance procedures; 
(iv) Levels of protection; 
(v) Decontamination and site emer-

gency plans; 
(vi) Arrangements for weather-re-

lated problems; and 
(vii) Responsibilities for imple-

menting the health and safety plan. 
(22) In-kind contribution. The value of 

a non-cash contribution (generally 
from third parties) to meet a recipi-
ent’s cost sharing requirements. An in-
kind contribution may consist of 
charges for real property and equip-
ment or the value of goods and services 
directly benefiting the CERCLA-funded 
project. 

(23) Indian Tribe. As defined by sec-
tion 101(36) of CERCLA, any Indian 
Tribe, band, nation, or other organized 
group or community, including any 
Alaska Native village but not including 
any Alaska Native regional or village 
corporation, which is recognized as eli-
gible for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans. 

(24) Intergovernmental Agreement. Any 
written agreement between units of 
government under which one public 
agency performs duties for or in con-
cert with another public agency using 
EPA assistance. This includes substate 
and interagency agreements. 

(25) Lead agency. The Federal agency, 
State agency, political subdivision, or 
Indian Tribe that has primary respon-
sibility for planning and implementing 
a response action under CERCLA. 

(26) Minority Business Enterprise 
(MBE). A business which is: 

(i) Certified as socially and economi-
cally disadvantaged by the Small Busi-
ness Administration; 

(ii) Certified as a minority business 
enterprise by a State or Federal agen-
cy; or 

(iii) An independent business concern 
which is at least 51 percent owned and 
controlled by minority group mem-
ber(s). A minority group member is an 
individual who is a citizen of the 
United States and one of the following: 

(A) Black American; 
(B) Hispanic American (with origins 

from Puerto Rico, Mexico, Cuba, South 
or Central America); 

(C) Native American (American In-
dian, Eskimo, Aleut, native Hawaiian); 
or 

(D) Asian-Pacific American (with ori-
gins from Japan, China, the Phil-
ippines, Vietnam, Korea, Samoa, 
Guam, the U.S. Trust Territories of the 
Pacific, Northern Marianas, Laos, 
Cambodia, Taiwan or the Indian sub-
continent). 

(27) National Priorities List (NPL). 
EPA’s list of the most serious uncon-
trolled or abandoned hazardous waste 
sites identified for possible long-term 
remedial action under Superfund. A 
site must be on the NPL to receive 
money from the Trust Fund for reme-
dial action. The list is based primarily 
on the score a site receives from the 
Hazard Ranking System. 

(28) Operable unit. A discrete action, 
as described in the Cooperative Agree-
ment or SSC, that comprises an incre-
mental step toward comprehensively 
addressing site problems. The cleanup 
of a site can be divided into a number 
of operable units, depending on the 
complexity of the problems associated 
with the site. Operable units may ad-
dress geographical portions of a site, 
specific site problems, or initial phases 
of an action, or may consist of any set 
of actions performed over time or any 
actions that are concurrent but located 
in different parts of a site. 

(29) Operation and maintenance 
(O&M). Measures required to maintain 
the effectiveness of response actions. 

(30) Personal property. Property other 
than real property. It includes both 
supplies and equipment. 

(31) Political subdivision. The unit of 
government that the State determines 
to have met the State’s legislative def-
inition of a political subdivision. 

(32) Potentially Responsible Party 
(PRP). Any individual(s), or com-
pany(ies) identified as potentially lia-
ble under CERCLA for cleanup or pay-
ment for costs of cleanup of Hazardous 
Substance sites. PRPs may include in-
dividual(s), or company(ies) identified 
as having owned, operated, or in some 
other manner contributed wastes to 
Hazardous Substance sites. 
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(33) Price analysis. The process of 
evaluating a prospective price without 
regard to the contractor’s separate 
cost elements and proposed profit. 
Price analysis determines the reason-
ableness of the proposed contract price 
based on adequate price competition, 
previous experience with similar work, 
established catalog or market price, 
law, or regulation. 

(34) Profit. The net proceeds obtained 
by deducting all allowable costs (direct 
and indirect) from the price. (Because 
this definition of profit is based on ap-
plicable Federal cost principles, it may 
vary from many firms’ definition of 
profit, and may correspond to those 
firms’ definition of ‘‘fee.’’) 

(35) Project. The activities or tasks 
EPA identifies in the Cooperative 
Agreement and/or Superfund State 
Contract. 

(36) Project manager. The recipient of-
ficial designated in the Cooperative 
Agreement or SSC as the program con-
tact with EPA. 

(37) Project officer. The EPA official 
designated in the Cooperative Agree-
ment as EPA’s program contact with 
the recipient. Project officers are re-
sponsible for monitoring the project. 

(38) Project period. The length of time 
EPA specifies in the Cooperative 
Agreement and/or Superfund State 
Contract for completion of all project 
work. It may be composed of more than 
one budget period. 

(39) Quality Assurance Project Plan. A 
written document, associated with re-
medial site sampling, which presents in 
specific terms the organization (where 
applicable), objectives, functional ac-
tivities, and specific quality assurance 
and quality control activities and pro-
cedures designed to achieve the data 
quality objectives of a specific 
project(s) or continuing operation(s). 

(40) Real property. Land, including 
land improvements, structures, and ap-
purtenances thereto, excluding mov-
able machinery and equipment. 

(41) Recipient. Any State, political 
subdivision thereof, or Indian Tribe 
which has been awarded and has ac-
cepted an EPA Cooperative Agreement. 

(42) Services. A recipient’s in-kind or 
a contractor’s labor, time, or efforts 
which do not involve the delivery of a 
specific end item, other than docu-

ments (e.g., reports, design drawings, 
specifications). This term does not in-
clude employment agreements or col-
lective bargaining agreements. 

(43) Small business. A business as de-
fined in section 3 of the Small Business 
Act, as amended (15 U.S.C. 632). 

(44) State. The several States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
Guam, American Samoa, the Virgin Is-
lands, the Commonwealth of Northern 
Marianas, and any territory or posses-
sion over which the United States has 
jurisdiction. 

(45) Statement of Work (SOW). The por-
tion of the Cooperative Agreement ap-
plication and/or Superfund State Con-
tract that describes the purpose and 
scope of activities and tasks to be car-
ried out as a part of the proposed 
project. 

(46) Subcontractor. Any first tier 
party that has a contract with the re-
cipient’s prime contractor. 

(47) Superfund State Contract (SSC). A 
joint, legally binding agreement be-
tween EPA and another party(s) to ob-
tain the necessary assurances before an 
EPA-lead remedial action or any polit-
ical subdivision-lead activities can 
begin at a site, and to ensure State or 
Indian Tribe involvement as required 
under CERCLA section 121(f). 

(48) Supplies. All tangible personal 
property other than equipment as de-
fined in this subpart. 

(49) Support agency. The agency that 
furnishes necessary data to the lead 
agency, reviews response data and doc-
uments, and provides other assistance 
to the lead agency. 

(50) Task. An element of a Superfund 
response activity identified in the 
Statement of Work of a Superfund Co-
operative Agreement or a Superfund 
State Contract. 

(51) Title. The valid claim to property 
which denotes ownership and the rights 
of ownership, including the rights of 
possession, control, and disposal of 
property. 

(52) Unit acquisition cost. The net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property 
usable for the purpose for which it was 
acquired. Other charges, such as the 
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cost of installation, transportation, 
taxes, duty, or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the recipient’s regular 
accounting practices. 

(53) Value engineering. A systematic 
and creative analysis of each contract 
term or task to ensure that its essen-
tial function is provided at the overall 
lowest cost. 

(54) Women’s Business Enterprise 
(WBE). A business which is certified as 
a Women’s Business Enterprise by a 
State or Federal agency, or which 
meets the following definition. A Wom-
en’s Business Enterprise is an inde-
pendent business concern which is at 
least 51 percent owned by a woman or 
women who also control and operate it. 
Determination of whether a business is 
at least 51 percent owned by a woman 
or women shall be made without regard 
to community property laws. 

(b) Those terms not defined in this 
section shall have the meanings set 
forth in section 101 of CERCLA, 40 CFR 
part 31 and 40 CFR part 300 (the Na-
tional Contingency Plan).

§ 35.6020 Other statutory provisions. 

The recipient must comply with the 
Federal laws described in 40 CFR 31.13, 
Principal Environmental Statutory 
Provisions; Public Law 98–473, as im-
plemented in the Department of Inte-
rior, Bureau of Indian Affairs, regula-
tion at 25 CFR part 20; 25 CFR part 20 
and with other applicable statutory 
provisions.

§ 35.6025 Deviation from this subpart. 

On a case-by-case basis, EPA will 
consider requests for an official devi-
ation from the non-statutory provi-
sions of this regulation. Refer to the 
requirements regarding additions and 
exceptions described in 40 CFR 31.6 (b), 
(c), and (d).

PRE-REMEDIAL RESPONSE COOPERATIVE 
AGREEMENTS

§ 35.6050 Eligibility for pre-remedial 
Cooperative Agreements. 

States, political subdivisions, and In-
dian Tribes may apply for pre-remedial 
response Cooperative Agreements.

§ 35.6055 State-lead pre-remedial Co-
operative Agreements. 

(a) To receive a State-lead pre-reme-
dial Cooperative Agreement, the appli-
cant must submit an ‘‘Application for 
Federal Assistance’’ (SF–424) for non-
construction programs. Applications 
for additional funding need include 
only the revised pages. The application 
must include the following: 

(1) Budget sheets (SF–424A); 
(2) A Project narrative statement, in-

cluding the following: 
(i) A list of sites at which the appli-

cant proposes to undertake pre-reme-
dial tasks. If the recipient proposes to 
revise the list, the recipient may not 
incur costs on a new site until the 
project officer has approved the site; 

(ii) A Statement of Work (SOW) which 
must include a detailed description, by 
task, of activities to be conducted, the 
projected costs associated with each 
task, the number of products to be 
completed, and a quarterly schedule in-
dicating when these products will be 
submitted to EPA; 

(iii) A schedule of deliverables.
(3) Drug-Free Workplace Certification. 

The applicant must certify (40 CFR 
part 32, subpart F) that it is in compli-
ance with the Drug-Free Workplace 
Act of 1988 (Pub. L. 100–690, title V, sub-
title D), which requires applicants to 
certify in writing that they will pro-
vide a drug-free workplace. The appli-
cant must follow the requirements con-
tained in the OMB notice entitled 
‘‘Government-wide Implementation of 
the Drug-Free Workplace Act of 1988’’ 
published January 31, 1989. 

(4) Certification Regarding Debarment, 
Suspension, and Other Responsibility 
Matters (EPA Form 5700–49). The appli-
cant must certify that it is in compli-
ance with Executive Order 12549 and 40 
CFR part 32. 

(5) Procurement Certification. The ap-
plicant must evaluate its own procure-
ment system to determine if the sys-
tem meets the intent of the require-
ments of this subpart. After evaluating 
its procurement system, the applicant 
or recipient must complete the ‘‘Pro-
curement System Certification’’ (EPA 
Form 5700–48) and submit the form to 
EPA with its application. 

(6) Anti-Lobbying Certification. The ap-
plicant must certify (40 CFR part 34, 
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appendix A) that no appropriated funds 
will be expended to pay any person for 
influencing or attempting to influence 
an officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress, in connection 
with any Federal award in excess of 
$100,000, in accordance with section 319 
of Public Law 101–121. The applicant 
must follow the requirements in the In-
terim Final Rule entitled, ‘‘New Re-
strictions on Lobbying’’ published on 
February 26, 1990. 

(b) Pre-remedial Cooperative Agreement 
requirements. The recipient must com-
ply with all terms and conditions in 
the Cooperative Agreement, and with 
the following requirements: 

(1) Health and safety plan. (i) Before 
beginning field work, the recipient 
must have a health and safety plan in 
place providing for the protection of 
on-site personnel and area residents. 
This plan need not be submitted to 
EPA, but must be made available to 
EPA upon request. 

(ii) The recipient’s health and safety 
plan must comply with Occupational 
Safety and Health Administration 
(OSHA) 29 CFR 1910.120, entitled ‘‘Haz-
ardous Waste Operations and Emer-
gency Response,’’ unless the recipient 
is an Indian Tribe which is exempt 
from OSHA requirements. 

(2) Quality assurance. (i) The recipient 
must comply with the quality assur-
ance requirements described in 40 CFR 
31.45. 

(ii) The recipient must have an EPA-
approved non-site-specific quality as-
surance plan in place before beginning 
field work. The recipient must submit 
the plan to EPA in adequate time (gen-
erally 45 days) for approval to be grant-
ed before beginning field work. 

(iii) The quality assurance plan must 
comply with the requirements regard-
ing split sampling described in section 
104(e)(4)(B) of CERCLA, as amended.

§ 35.6060 Political subdivision-lead 
pre-remedial Cooperative Agree-
ments. 

(a) If the Award Official determines 
that a political subdivision’s lead in-
volvement in pre-remedial activities 
would be more efficient, economical 
and appropriate than that of a State, 

based on the number of sites to be ad-
dressed and the political subdivision’s 
history of program involvement, a pre-
remedial Cooperative Agreement may 
be awarded under this section. 

(b) The political subdivision must 
comply with all of the requirements 
described in § 35.6055 of this subpart. 

(c) The Award Official may require a 
three-party Superfund State Contract 
for pre-remedial activities. 

(d) If the preliminary assessment/site 
investigation (PA/SI) shows that list-
ing the site on the NPL is necessary, 
the political subdivision must enter 
into a three-party Superfund State 
Contract before any remedial activities 
begin.

§ 35.6070 Indian Tribe-lead pre-reme-
dial Cooperative Agreements. 

The Indian Tribe must comply with 
all of the requirements described in 
§ 35.6055 of this subpart, except for the 
intergovernmental review require-
ments included in the ‘‘Application for 
Federal Assistance’’ (SF–424).

REMEDIAL RESPONSE COOPERATIVE 
AGREEMENTS

§ 35.6100 Eligibility for remedial Coop-
erative Agreements. 

States, Indian Tribes, and political 
subdivisions may apply for remedial re-
sponse Cooperative Agreements.

§ 35.6105 State-lead remedial Coopera-
tive Agreements. 

To receive a State-lead remedial Co-
operative Agreement, the applicant 
must submit the following items to 
EPA: 

(a) Application form, as described in 
§ 35.6055(a) of this subpart, accompanied 
by the following: 

(1) Budget sheets (SF–424A) displaying 
costs by site, activity and operable 
unit, as applicable; 

(2) A Project narrative statement, in-
cluding the following: 

(i) A site description, including a dis-
cussion of the location of each site, the 
physical characteristics of each site 
(site geology and proximity to drinking 
water supplies), the nature of the re-
lease (contaminant type and affected 
media), past response actions at each 
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site, and response actions still required 
at each site; 

(ii) A site-specific Statement of Work 
(SOW), including estimated costs per 
task, and a standard task to ensure 
that a sign is posted at the site pro-
viding the appropriate contacts for ob-
taining information on activities being 
conducted at the site, and for reporting 
suspected criminal activities; 

(iii) A statement designating a lead site 
project manager among appropriate 
State offices. This statement must 
demonstrate that the lead State agen-
cy has conducted coordinated planning 
of response activities with other State 
agencies. The statement must identify 
the name and position of those individ-
uals who will be responsible for coordi-
nating the State offices; 

(iv) A site-specific Community Relations 
Plan or an assurance that field work 
will not begin until one is in place. The 
Regional community relations coordi-
nator must approve the Community 
Relations Plan before the recipient be-
gins field work. The recipient must 
comply with the community relations 
requirements described in EPA policy 
and guidance, and in the National Con-
tingency Plan (NCP); 

(v) A site-specific health and safety 
plan, or an assurance that the appli-
cant will have a final plan before start-
ing field work. Unless specifically 
waived by the award official, the appli-
cant must have a site-specific health 
and safety plan in place providing for 
the protection of on-site personnel and 
area residents. The site-specific health 
and safety plan must comply with Oc-
cupational Safety and Health Adminis-
tration (OSHA) 29 CFR 1910.120, enti-
tled ‘‘Hazardous Waste Operations and 
Emergency Response,’’ unless the re-
cipient is an Indian Tribe exempt from 
OSHA requirements; 

(vi) Quality assurance—(A) General. If 
the project involves environmentally 
related measurements or data genera-
tion, the recipient must comply with 
the requirements regarding quality as-
surance described in 40 CFR 31.45. 

(B) Quality assurance plan. The appli-
cant must have a separate quality as-
surance project plan and/or sampling 
plan for each site to be covered by the 
Cooperative Agreement. The applicant 
must submit the quality assurance 

project plan and sampling plan, which 
incorporates results of any site inves-
tigation performed at that site, to EPA 
with its Cooperative Agreement appli-
cation. However, at the option of the 
EPA award official with program con-
currence, the applicant may submit 
with its application a schedule for de-
veloping the detailed site-specific qual-
ity assurance plan (generally 45 days 
before beginning field work). Field 
work may not begin until EPA ap-
proves the site-specific quality assur-
ance plan. 

(C) Split sampling. The quality assur-
ance plan must comply with the re-
quirements regarding split sampling 
described in section 104(e)(4)(B) of 
CERCLA, as amended. 

(vii) A schedule of deliverables to be 
prepared during response activities. 

(3) Drug-Free Workplace Certification. 
The applicant must certify (40 CFR 
part 32, subpart F) that it is in compli-
ance with the Drug-Free Workplace 
Act of 1988 (Pub. L. 100–690, title V, sub-
title D), which requires applicants to 
certify in writing that they will pro-
vide a drug-free workplace. 

(4) Certification Regarding Debarment, 
Suspension, and Other Responsibility 
Matters (EPA Form 5700–49). The appli-
cant must certify that it is in compli-
ance with Executive Order 12549 and 40 
CFR part 32. 

(5) Procurement Certification. The ap-
plicant must evaluate its own procure-
ment system to determine if the sys-
tem meets the intent of the require-
ments of this subpart. After evaluating 
its procurement system, the applicant 
or recipient must complete the ‘‘Pro-
curement System Certification’’ (EPA 
Form 5700–48) and submit the form to 
EPA with its application. 

(6) Anti-Lobbying Certification. The ap-
plicant must certify (40 CFR part 34, 
appendix A) that no appropriated funds 
will be expended to pay any person for 
influencing or attempting to influence 
an officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress, in connection 
with any Federal award in excess of 
$100,000, in accordance with section 319 
of Public Law 101–121. The applicant 
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must follow the requirements in the In-
terim Final Rule entitled, ‘‘New Re-
strictions on Lobbying’’ published on 
February 26, 1990. 

(b) CERCLA Assurances. Before a Co-
operative Agreement for remedial ac-
tion can be awarded, the State must 
provide EPA with written assurances 
as specified below. 

(1) Operation and maintenance. The 
State must provide an assurance that 
it will assume responsibility for the op-
eration and maintenance (O&M) of im-
plemented CERCLA-funded remedial 
actions for the expected life of each 
such action. In addition, even if a polit-
ical subdivision is designated as being 
responsible for O&M, the State must 
guarantee that it will assume any or 
all O&M activities in the event of de-
fault by the political subdivision. 

(2) Cost sharing. The State must pro-
vide assurances for cost sharing as fol-
lows: 

(i) Ten percent. Where a facility was 
privately operated, whether privately 
or publicly owned, at the time of dis-
posal, the State must provide 10 per-
cent of the cost of the remedial action, 
if CERCLA-funded. 

(ii) Fifty percent. Where a facility was 
publicly operated by a State or polit-
ical subdivision at the time of disposal 
of hazardous substances at the facility, 
the State must provide at least 50 per-
cent of the cost of removal, remedial 
planning, and remedial action if the re-
medial action is CERCLA-funded. 

(3) Twenty-year waste capacity. The 
State must assure EPA of the avail-
ability of hazardous waste treatment 
or disposal facilities within and/or out-
side the State that comply with sub-
title C of the Solid Waste Disposal Act 
and that have adequate capacity for 
the destruction, treatment, or secure 
disposition of all hazardous wastes that 
are reasonably expected to be gen-
erated within the State during the 20-
year period following the date of the 
response agreement. A remedial re-
sponse action cannot be funded unless 
this assurance is provided consistent 
with § 300.510 of the NCP. EPA will de-
termine whether the State’s assurance 
is adequate. 

(4) Off-site storage, treatment, or dis-
posal. If off-site storage, destruction, 
treatment, or disposal is required, the 

State must assure the availability of a 
hazardous waste disposal facility that 
is in compliance with subtitle C of the 
Solid Waste Disposal Act and is accept-
able to EPA. The lead agency of the 
State must provide the notification re-
quired at § 35.6120, if applicable. 

(5) Real property acquisition. If EPA 
determines in the remedy selection 
process that an interest in real prop-
erty must be acquired in order to con-
duct a response action, such acquisi-
tion may be funded under a Coopera-
tive Agreement. EPA may acquire an 
interest in real estate for the purpose 
of conducting a remedial action only if 
the State provides assurance that it 
will accept transfer of such interest in 
accordance with 40 CFR 300.510(f). The 
State must provide this assurance even 
if it intends to transfer this interest to 
a third party. (See § 35.6400 of this sub-
part for additional information on real 
property acquisition requirements.) 

[55 FR 23007, June 5, 1990, as amended at 59 
FR 35853, July 14, 1994]

§ 35.6110 Indian Tribe-lead remedial 
Cooperative Agreements. 

(a) Application requirements. The In-
dian Tribe must comply with all of the 
requirements described in § 35.6105(a) 
and, if appropriate, § 35.6105(b)(5) of this 
subpart. Indian tribes are not required 
to comply with the intergovernmental 
review requirements included in the 
‘‘Application for Federal Assistance’’ 
(SF–424). Consistent with the NCP 
(§ 300.510(e)(2)), this rule does not ad-
dress whether Indian tribes are States 
for the purpose of CERCLA section 
104(c)(9). 

(b) Cooperative Agreement require-
ments. (1) The Indian tribe must comply 
with all terms and conditions in the 
Cooperative Agreement. 

(2) If EPA determines as part of the 
remedy selection process that an inter-
est in real property must be acquired 
in order to conduct the site-specific re-
sponse action, the Indian tribe will be 
required, to the extent of its legal au-
thority, to assure EPA that it will take 
title to, acquire interest in, or accept 
transfer of such interest in real prop-
erty acquired with CERCLA funds, in-
cluding any interest in property that is 
acquired to ensure the reliability of in-
stitutional controls restricting the use 
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of that property. (See § 35.6400 of this 
subpart regarding information on prop-
erty title and interest requirements.) 

(3) If it is designated the lead for re-
medial action, the Indian Tribe must 
provide the notification required at 
§ 35.6120, substituting the term Indian 
Tribe for the term State in that sec-
tion, and out-of-jurisdiction for out-of-
State.

§ 35.6115 Political subdivision-lead re-
medial Cooperative Agreements. 

(a) General. If both the State and 
EPA agree, a political subdivision with 
the necessary capabilities and jurisdic-
tional authority may assume the lead 
responsibility for the remedial activ-
ity, or a portion thereof, at a site. The 
State and political subdivision must 
enter into a three-party Superfund 
State Contract (SSC) with EPA before 
a political subdivision can enter into a 
Cooperative Agreement. 

(b) Three-party Superfund State Con-
tract requirements. The three-party SSC 
must specify the responsibilities of the 
signatories. By signing the SSC, the 
State and the political subdivision 
agree to follow the appropriate admin-
istrative requirements regarding SSCs 
described in §§ 35.6805, 35.6815, and 
35.6820 of this subpart. Furthermore, 
EPA, the State, and the political sub-
division agree that the SSC: 

(1) Specifies the substantial and 
meaningful involvement of the State 
as required by section 121(f)(1) of 
CERCLA, as amended; and 

(2) Includes the State’s CERCLA sec-
tion 104 assurances, if the political sub-
division is designated the lead for re-
medial action. 

(c) Political subdivision Cooperative 
Agreement requirements—(1) Application 
requirements. To receive a remedial Co-
operative Agreement, the political sub-
division must prepare an application 
which includes the documentation de-
scribed in § 35.6105 (a)(1) through (a)(6). 

(2) Cooperative Agreement requirements. 
The political subdivision must comply 
with all terms and conditions in the 
Cooperative Agreement. If it is des-
ignated the lead for remedial action, 
the political subdivision must provide 
the notification required at § 35.6120, 
substituting the term ‘‘political sub-

division’’ for the term ‘‘State’’ in that 
section.

§ 35.6120 Notification of the out-of-
State or out-of-Indian Tribal juris-
diction transfer of CERCLA waste. 

(a) The recipient must provide writ-
ten notification of off-site shipments of 
CERCLA waste from a site to an out-
of-State or out-of-Indian Tribal juris-
diction waste management facility to: 

(1) The appropriate State environ-
mental official for the State in which 
the waste management facility is lo-
cated; and/or 

(2) The appropriate Indian Tribal of-
ficial who has jurisdictional authority 
in the area where the waste manage-
ment facility is located; and 

(3) The EPA Award Official. 
(b) The notification of off-site ship-

ments does not apply when the total 
volume of all such shipments from the 
site does not exceed 10 cubic yards. 

(c) The notification must be in writ-
ing and must provide the following in-
formation, where available: 

(1) The name and location of the fa-
cility to which the CERCLA waste is to 
be shipped; 

(2) The type and quantity of CERCLA 
waste to be shipped; 

(3) The expected schedule for the 
shipments of the CERCLA waste; and 

(4) The method of transportation of 
the CERCLA waste. 

(d) The recipient must notify the 
State or Indian Tribal government in 
which the planned receiving facility is 
located of major changes in the ship-
ment plan, such as a decision to ship 
the CERCLA waste to another facility 
within the same receiving State, or to 
a facility in another State. 

(e) The recipient must provide rel-
evant information on the off-site ship-
ments, including the information in 
paragraph (c) above, as soon as possible 
after the award of the contract and, 
where practicable, before the CERCLA 
waste is actually shipped.

ENFORCEMENT COOPERATIVE 
AGREEMENTS

§ 35.6145 Eligibility for enforcement 
Cooperative Agreements. 

Pursuant to CERCLA section 104(d), 
States, political subdivisions thereof, 
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and Indian Tribes may apply for en-
forcement Cooperative Agreements. To 
be eligible for an enforcement Coopera-
tive Agreement, the State, political 
subdivision or Indian Tribe must dem-
onstrate that it has the authority, ju-
risdiction, and the necessary adminis-
trative capabilities to take an enforce-
ment action(s) to compel PRP cleanup 
of the site, or recovery of the cleanup 
costs. To accomplish this, the State, 
political subdivision or Indian Tribe, 
respectively, must submit the fol-
lowing for EPA approval: 

(a) A letter from the State Attorney 
General, or comparable local official 
(of a political subdivision) or com-
parable Indian Tribal official, certi-
fying that it has the authority, juris-
diction, and administrative capabili-
ties that provide a basis for pursuing 
enforcement actions against a PRP to 
secure the necessary response; 

(b) A copy of the applicable State, 
local (political subdivision) or Indian 
Tribal statute(s) and a description of 
how it is implemented; 

(c) Any other documentation re-
quired by EPA to demonstrate that the 
State, local (political subdivision) or 
Indian Tribal government has the stat-
utory authority, jurisdiction, and ad-
ministrative capabilities to perform 
the enforcement activity(ies) to be 
funded under the Cooperative Agree-
ment.

§ 35.6150 Activities eligible for funding 
under enforcement Cooperative 
Agreements. 

An enforcement Cooperative Agree-
ment application from a State, polit-
ical subdivision or Indian Tribe may 
request funding for the following en-
forcement activities: 

(a) PRP searches; 
(b) Issuance of notice letters and ne-

gotiation activities; 
(c) Administrative and judicial en-

forcement actions taken under State or 
Indian Tribal law; 

(d) Management assistance and over-
sight of PRPs during Federal enforce-
ment response; 

(e) Oversight of PRPs during a State, 
political subdivision or Indian Tribe 
enforcement response contingent on 

the applicant having taken all nec-
essary action to compel PRPs to fund 
the oversight of cleanup activities ne-
gotiated under the recipient’s enforce-
ment authorities. If the State, political 
subdivision, Indian Tribe or EPA can-
not obtain PRP commitment to fund 
such oversight activities, then these 
activities will be considered eligible for 
CERCLA funding under an enforcement 
Cooperative Agreement.

§ 35.6155 State, political subdivision or 
Indian Tribe-lead enforcement Co-
operative Agreements. 

(a) The State, political subdivision or 
Indian Tribe must comply with the re-
quirements described in § 35.6105 (a)(1) 
through (a)(6) of this subpart, as appro-
priate. 

(b) The CERCLA section 104 assur-
ances described in § 35.6105(b) are not 
applicable for enforcement Cooperative 
Agreements. 

(c) Before an enforcement Coopera-
tive Agreement is awarded, the State, 
political subdivision or Indian Tribe 
must: 

(1) Assure EPA that it will notify and 
consult with EPA promptly if the re-
cipient determines that its laws or 
other restrictions prevent the recipient 
from acting consistently with 
CERCLA; and 

(2) If the applicant is seeking funds 
for oversight of PRP cleanup, the ap-
plicant must: 

(i) Demonstrate that the proposed 
Statement of Work or cleanup plan 
prepared by the PRP satisfies the re-
cipient’s enforcement goals for those 
instances in which the recipient is 
seeking funding for oversight of PRP 
cleanup activities negotiated under the 
recipient’s own enforcement authori-
ties; and 

(ii) Demonstrate that the PRP has 
the capability to attain the goals set 
forth in the plan; 

(iii) Demonstrate that it has taken 
all necessary action to compel PRPs to 
fund the oversight of cleanup activities 
negotiated under the recipient’s en-
forcement authorities.
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REMOVAL RESPONSE COOPERATIVE 
AGREEMENTS

§ 35.6200 Eligibility for removal Coop-
erative Agreements. 

When a planning period of more than 
six months is available, States, polit-
ical subdivisions and Indian Tribes 
may apply for removal Cooperative 
Agreements.

§ 35.6205 Removal Cooperative Agree-
ments. 

(a) The State must comply with the 
requirements described in § 35.6105(a) of 
this subpart. To the extent practicable, 
the State must comply with the notifi-
cation requirement at § 35.6120 when a 
removal action is necessary and in-
volves out-of-State shipment of 
CERCLA wastes, and when, based on 
the site evaluation, EPA determines 
that a planning period of more than six 
months is available before the removal 
activities must begin. 

(b) Pursuant to CERCLA section 
104(c)(3), the State is not required to 
share in the cost of a CERCLA-funded 
removal action, unless the removal is 
conducted at a site that was publicly 
operated by a State or political sub-
division at the time of disposal of haz-
ardous substances and a CERCLA-fund-
ed remedial action is ultimately under-
taken at the site. In this situation, the 
State must share at least 50 percent in 
the cost of all removal, remedial plan-
ning, and remedial action costs at the 
time of the remedial action as stated in 
§ 35.6105(b)(2)(ii) of this subpart. 

(c) If both the State and EPA agree, 
a political subdivision with the nec-
essary capabilities and jurisdictional 
authority may assume the lead respon-
sibility for all, or a portion, of the re-
moval activity at a site. Political sub-
divisions must comply with the re-
quirements described in § 35.6105(a) of 
this subpart. To the extent practicable, 
political subdivisions also must comply 
with the notification requirement at 
§ 35.6120 when a removal action is nec-
essary and involves the shipment of 
CERCLA wastes out of the State’s ju-
risdiction, and when, based on the site 
evaluation, EPA determines that a 
planning period of more than six 
months is available before the removal 
activities must begin. 

(d) The State must provide the cost 
share assurance discussed in § 35.6205(b) 
above on behalf of a political subdivi-
sion that is given the lead for a re-
moval action. 

(e) Indian Tribes must comply with 
the requirements described in 
§ 35.6105(a) of this subpart. To the ex-
tent practicable, Indian Tribes also 
must comply with the notification re-
quirement at §35.6120 when a removal 
action is necessary and involves the 
shipment of CERCLA wastes out of the 
Indian Tribe’s jurisdiction, and when, 
based on the site evaluation, EPA de-
termines that a planning period of 
more than six months is available be-
fore the removal activities must begin. 

(f) Indian Tribes are not required to 
share in the cost of a CERCLA-funded 
removal action.

CORE PROGRAM COOPERATIVE 
AGREEMENTS

§ 35.6215 Eligibility for Core Program 
Cooperative Agreements. 

(a) States and Indian Tribes may 
apply for Core Program Cooperative 
Agreements in order to conduct 
CERCLA implementation activities 
that are not directly assignable to spe-
cific sites, but are intended to support 
a State’s or Indian Tribe’s ability to 
participate in the CERCLA; response 
program. 

(b) Only the State or Indian Tribal 
government agency designated as the 
single point of contact with EPA for 
CERCLA implementation is eligible to 
receive a Core Program Cooperative 
Agreement. 

(c) When it is more economical for a 
government entity other than the re-
cipient (such as a political subdivision 
or State Attorney General) to imple-
ment tasks funded through a Core Pro-
gram Cooperative Agreement, benefits 
to such entities must be provided for in 
an intergovernmental agreement.

§ 35.6220 General. 
The recipient of a Core Program Co-

operative Agreement must comply 
with the requirements regarding finan-
cial administration (§§ 35.6270 through 
35.6290 of this subpart), property 
(§§ 35.6300 through 35.6450), procurement 
(§§ 35.6550 through 35.6610), reporting 
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(§§ 35.6650 through 35.6670), records 
(§§ 35.6700 through 35.6710), and other 
administrative requirements under a 
Cooperative Agreement (§§ 35.6750 
through 35.6790) described in this sub-
part. Recipients may not incur site-
specific costs. Where these sections en-
tail site-specific requirements, the re-
cipient is not required to comply on a 
site-specific basis.

§ 35.6225 Activities eligible for funding 
under Core Program Cooperative 
Agreements. 

To be eligible for funding under a 
Core Program Cooperative Agreement, 
activities must support a recipient’s 
abilities to implement CERCLA. Once 
the recipient has in place program 
functions described in § 35.6225 (a) 
through (d) below, EPA will evaluate 
the recipient’s program needs to sus-
tain interaction with EPA in CERCLA 
implementation as described in 
§ 35.6225(e). The amount of funding pro-
vided under the Core Program will be 
determined by EPA based on the avail-
ability of funds and the recipient’s pro-
gram needs in the areas described in (a) 
through (d) below: 

(a) Procedures for emergency re-
sponse actions and longer-term remedi-
ation of environmental and health 
risks at hazardous waste sites (includ-
ing but not limited to the development 
of generic health and safety plans, 
quality assurance project plans, and 
community relation plans); 

(b) Provisions for satisfying all re-
quirements and assurances (including 
the development of a fund or other fi-
nancing mechanism(s) to pay for stud-
ies and remediation activities); 

(c) Legal authorities and enforce-
ment support associated with proper 
administration of the recipient’s pro-
gram and with efforts to compel poten-
tially responsible parties to conduct or 
pay for studies and/or remediation (in-
cluding but not limited to the develop-
ment of statutory authorities; access 
to legal assistance in identifying appli-
cable or relevant and appropriate re-
quirements of other laws; and develop-
ment and maintenance of the adminis-
trative, financial and recordkeeping 
systems necessary for cost recovery ac-
tions under CERCLA); 

(d) Efforts necessary to hire and 
train staff to manage publicly-funded 
cleanups, oversee responsible party-
lead cleanups, and provide clerical sup-
port; and 

(e) Other activities deemed necessary 
by EPA to support sustained EPA/re-
cipient interaction in CERCLA imple-
mentation (including but not limited 
to general program management and 
supervision necessary for a recipient to 
implement CERCLA activities, and 
interagency coordination on all phases 
of CERCLA response). 

Continued funding of tasks in subse-
quent years will be based on an evalua-
tion of demonstrated progress towards 
the goals in the existing Core Program 
Cooperative Agreement Statement of 
Work.

§ 35.6230 Application requirements. 

To receive a Core Program Coopera-
tive Agreement, the applicant must 
submit an application form (‘‘Applica-
tion for Federal Assistance,’’ SF–424, 
for non-construction programs) to 
EPA. Applications for additional fund-
ing need include only the revised pages. 
The application must include the fol-
lowing: 

(a) A project narrative statement, in-
cluding the following: 

(1) A Statement of Work (SOW) which 
must include a detailed description of 
the CERCLA-funded activities and 
tasks to be conducted, the projected 
costs associated with each task, the 
number of products to be completed, 
and a schedule for implementation. El-
igible activities under Core Program 
Cooperative Agreements are discussed 
in § 35.6225 of this subpart; 

(2) A background statement, describing 
the current abilities and authorities of 
the recipient’s program for imple-
menting CERCLA, the program’s needs 
to sustain and increase recipient in-
volvement in CERCLA implementa-
tion, and the impact of Core Program 
Cooperative Agreement funds on the 
recipient’s involvement in site-specific 
CERCLA response. 

(b) Budget sheets (SF–424A); 
(c) Proposed project and budget periods 

for CERCLA-funded activities. The 
project and budget periods may be one 
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or more years and may be extended in-
crementally, up to 12 months at a time, 
with EPA approval; 

(d) Certifications for a drug-free work-
place; debarment, suspensions, and 
other responsibility matters; procure-
ment; and lobbying, pursuant to 
§ 35.6105(a) (3) through (6) of this sub-
part.

§ 35.6235 Cost sharing. 
The recipient of a Core Program Co-

operative Agreement must provide at 
least ten percent of the direct and indi-
rect costs of all activities covered by 
the Core Program Cooperative Agree-
ment. The recipient must provide its 
cost share with non-Federal funds or 
with Federal funds authorized by stat-
ute to be used for matching purposes. 
Funds used for matching purposes 
under any other Federal grant or Coop-
erative Agreement cannot be used for 
matching purposes under a Core Pro-
gram Cooperative Agreement. The re-
cipient may provide its share using in-
kind contributions if such contribu-
tions are provided for in the Coopera-
tive Agreement. The recipient may not 
use CERCLA State credits to offset any 
part of the recipient’s required match 
for Core Program Cooperative Agree-
ments. See § 35.6285 (c), (d), and (f) re-
garding credit, over match, and ad-
vance match, respectively.

SUPPORT AGENCY COOPERATIVE 
AGREEMENTS

§ 35.6240 Eligibility for support agency 
Cooperative Agreements. 

States, political subdivisions, and In-
dian Tribes may apply for support 
agency Cooperative Agreements to en-
sure their meaningful and substantial 
involvement in response activities, as 
specified in sections 104 and 121(f)(1) of 
CERCLA and the NCP. (See § 35.6800 (a) 
and (b).)

§ 35.6245 Allowable activities. 
Support agency activities are those 

activities conducted by the recipient to 
ensure its meaningful and substantial 
involvement. The activities described 
in section 121(f)(1) of CERCLA, as 
amended, and in subpart F of the NCP, 
are eligible for funding under a support 
agency Cooperative Agreement.

§ 35.6250 Support agency Cooperative 
Agreement requirements. 

(a) Application requirements. The ap-
plicant must comply with the require-
ments described in § 35.6105(a) (1), (4), 
(5) and (6), and other requirements as 
negotiated with EPA. (Indian Tribes 
are exempt from the requirement of 
Intergovernmental Review in part 29 of 
this chapter.) An applicant may submit 
a non-site-specific budget for support 
agency activities, with the exception of 
remedial action support agency activi-
ties, which require cost share and must 
be applied for within a site-specific 
budget. All support agency activities 
are subject to the applicable sections 
of this subpart. 

(b) Cooperative Agreement require-
ments. The recipient must comply with 
the requirements regarding financial 
administration (§§ 35.6270 through 
35.6290 of this subpart), property 
(§§ 35.6300 through 35.6450), procurement 
(§§ 35.6550 through 35.6610), reporting 
(§§ 35.6650 through 35.6670), records 
(§§ 35.6700 through 35.6710), and other 
administrative requirements under a 
Cooperative Agreement (§§ 35.6750 
through 35.6790) described in this sub-
part.

§ 35.6255 Cost sharing. 

The requirements for cost sharing 
under a support agency Cooperative 
Agreement are the same as the cost 
sharing requirements of § 35.6105(b)(2) of 
this subpart. The State may use in-
kind services as part of its cost share. 
(See § 35.6815(b) for SSC payment re-
quirements.)

FINANCIAL ADMINISTRATION REQUIRE-
MENTS UNDER A COOPERATIVE AGREE-
MENT

§ 35.6270 Standards for financial man-
agement systems. 

(a) Accounting system standards. (1) 
General. The recipient’s system must 
track expenses by site, activity, and, 
operable unit, as applicable, according 
to object class. The system must also 
provide control, accountability, and an 
assurance that funds, property, and 
other assets are used only for their au-
thorized purposes. The recipient must 
allow an EPA review of the adequacy of 

VerDate Jan<31>2003 04:47 Jul 26, 2003 Jkt 200139 PO 00000 Frm 00669 Fmt 8010 Sfmt 8010 Y:\SGML\200139T.XXX 200139T



670

40 CFR Ch. I (7–1–03 Edition)§ 35.6275

the financial management system as 
described in 40 CFR 31.20(c). 

(2) Allowable costs. The recipient’s 
systems must comply with the appro-
priate allowable cost principles de-
scribed in 40 CFR 31.22. 

(3) Pre-remedial. The system need not 
track expenses by site. However, all 
pre-remedial costs must be documented 
under a single Superfund account num-
ber designated specifically for the 
preremedial activity. 

(4) Core Program. Since all costs asso-
ciated with Core Program Cooperative 
Agreements are non-site-specific, the 
systems need not track expenses by 
site. However, all Core Program costs 
must be documented under the Super-
fund account number(s) designated spe-
cifically for Core Program activity. 

(5) Support Agency. Unless otherwise 
specified in the Cooperative Agree-
ment, all support agency costs, with 
the exception of remedial action sup-
port agency costs, may be documented 
under a single Superfund account num-
ber designated specifically for support 
agency activities. Remedial action sup-
port agency activities must be docu-
mented site-specifically. 

(6) Accounting system control proce-
dures. Except as provided for in para-
graph (a)(3) of this section, accounting 
system control procedures must ensure 
that accounting information is: 

(i) Accurate, charging only costs at-
tributable to the site, activity, and op-
erable unit, as applicable; and 

(ii) Complete, recording and charging 
to individual sites, activities, and oper-
able units, as applicable, all costs at-
tributable to the recipient’s CERCLA 
effort. 

(7) Financial reporting. The recipient’s 
accounting system must use actual 
costs as the basis for all reports of di-
rect site charges. The recipient must 
comply with the requirements for fi-
nancial reporting contained in § 35.6670 
of this subpart. 

(b) Recordkeeping system standards. (1) 
The recipient must maintain a record-
keeping system that enables site-spe-
cific costs to be tracked by site, activ-
ity, and operable unit, as applicable, 
and provides sufficient documentation 
for cost recovery purposes. 

(2) The recipient must provide this 
site-specific documentation to the EPA 

Regional Office within 30 working days 
of a request, unless another time frame 
is specified in the Cooperative Agree-
ment. 

(3) In addition, the recipient must 
comply with the requirements regard-
ing records described in §§ 35.6700, 
35.6705, and 35.6710 of this subpart. The 
recipient must comply with the re-
quirements regarding source docu-
mentation described in 40 CFR 
31.20(b)(6). 

(4) For pre-remedial and Core Pro-
gram activities, the recordkeeping sys-
tem must comply with the require-
ments described in paragraphs (a)(3) 
and (a)(4), respectively, of this section.

§ 35.6275 Period of availability of 
funds. 

(a) The recipient must comply with 
the requirements regarding the avail-
ability of funds described in 40 CFR 
31.23. 

(b) Except as permitted in § 35.6285, 
the Award Official must sign the as-
sistance agreement before costs are in-
curred. The recipient may incur costs 
between the date the Award Official 
signs the assistance agreement and the 
date the recipient signs the agreement, 
if the costs are identified in the agree-
ment and the recipient does not change 
the agreement.

§ 35.6280 Payments. 

(a) General. In addition to the fol-
lowing requirements, the recipient 
must comply with the requirements re-
garding payment described in 40 CFR 
31.21 (f) through (h). 

(1) Assignment of payment. The recipi-
ent cannot assign the right to receive 
payments under the recipient’s Cooper-
ative Agreement. EPA will make pay-
ments only to the payee identified in 
the Cooperative Agreement. 

(2) Interest. If the recipient earns in-
terest on an advance of EPA funds, the 
recipient must return the interest un-
less the recipient is a State or State 
agency as defined under section 203 of 
the Intergovernmental Cooperation 
Act of 1968, or a Tribal organization as 
defined under section 102, 103, or 104 of 
the Indian Self-Determination and 
Education Assistance Act of 1975 (Pub. 
L. 93–638). 
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(b) Payment method—(1) Letter of cred-
it. In order to receive payment by the 
letter of credit method, the recipient 
must comply with the requirements re-
garding letter of credit described in 40 
CFR 31.20 (b)(7) and 31.21(b). The recipi-
ent must identify and charge costs to 
specific sites, activities, and operable 
units, as applicable, for drawdown pur-
poses as specified in the Cooperative 
Agreement. 

(2) Reimbursement. If the recipient is 
unable to meet letter of credit require-
ments, EPA will pay the recipient by 
reimbursement. The recipient must 
comply with the requirements regard-
ing reimbursement described in 40 CFR 
31.21(d). 

(3) Working capital advances. If the re-
cipient is unable to meet the criteria 
for payment by either letter of credit 
or reimbursement, EPA may provide 
cash on a working capital advance 
basis. Under this procedure EPA shall 
advance cash to the recipient to cover 
its estimated disbursement needs for 
an initial period generally geared to 
the recipient’s disbursing cycle. There-
after, EPA shall reimburse the recipi-
ent for its actual cash disbursements. 
In such cases, the recipient must com-
ply with the requirements regarding 
working capital advances described in 
40 CFR 31.21(e).

§ 35.6285 Recipient payment of re-
sponse costs. 

The recipient may pay for its share 
of response costs using cash, services, 
credits or any combination of these, as 
follows: 

(a) Cash. The recipient may pay for 
its share of response costs in the form 
of cash. 

(b) Services. The recipient may pro-
vide equipment and services to satisfy 
its cost share requirements under Co-
operative Agreements. The recipient 
must comply with the requirements re-
garding in-kind and donated services 
described in 40 CFR 31.24. 

(c) Credit—(1) General credit require-
ments. Credits are limited to State site-
specific expenses that EPA determines 
to be reasonable, documented, direct, 
out-of-pocket expenditures of non-Fed-
eral funds for remedial action. Credits 
are established on a site-specific basis. 
Only a State may claim credit. 

(i) The State may claim credit for re-
sponse activity obligations or expendi-
tures incurred by the State or political 
subdivision between January 1, 1978 
and December 11, 1980. 

(ii) The State may claim credit for 
remedial action expenditures incurred 
by the State after October 17, 1986. 

(iii) The State may not claim credit 
for removal actions taken after Decem-
ber 11, 1980. 

(2) Credit submission requirements. (i) 
Expenditures incurred before a site is list-
ed on the NPL. Although EPA may re-
quire additional documentation, the 
State must submit the following before 
EPA will approve the use of the credit: 

(A) Specific amounts claimed for 
credit, by site (estimated amounts are 
unacceptable), based on supporting 
cost documentation; 

(B) Units of government (State agen-
cy, county, local) that incurred the 
costs, by site; 

(C) Description of the specific func-
tion performed by each unit of govern-
ment at each site; 

(D) Certification (signed by the 
State’s fiscal manager or the financial 
director for each unit of government) 
that credit costs have not been pre-
viously reimbursed by the Federal Gov-
ernment or any other party, and have 
not been used for matching purposes 
under any other Federal program or 
grant; and 

(E) Documentation, if requested by 
EPA, to ensure the actions undertaken 
at the site are cost eligible and con-
sistent with CERCLA, as amended, and 
the NCP requirements. This require-
ment does not apply for costs incurred 
before December 11, 1980. 

(ii) Expenditures incurred after a site is 
listed on the NPL. A State may receive 
credit for remedial action expenditures 
after October 17, 1986, only if the State 
entered into a Cooperative Agreement 
before incurring costs at the site. 

(3) Use of credit. The State must first 
apply credit at the site at which it was 
earned. With the approval of EPA, the 
State may use excess credit earned at 
one site for its cost share at another 
site (See CERCLA section 104(c)(5)). 
Credits must be applied on a site-spe-
cific basis, and, therefore, may not be 
used to meet State cost-share require-
ments for Core Program Cooperative 
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Agreements. EPA will not reimburse 
excess credit. 

(4) Credit verification. Credits are sub-
ject to verification by audit and tech-
nical review of actions performed at 
sites. 

(d) Over match. The recipient may not 
use contributions in excess of the re-
quired cost-share at one site to meet 
the cost-share obligation at another 
site or the Core Program cost-share ob-
ligation. Overmatch is not ‘‘credit’’ 
pursuant to § 35.6285(c)(3). 

(e) Cost sharing. The recipient must 
comply with the requirements regard-
ing cost sharing described in 40 CFR 
31.24. Finally, the recipient cannot use 
costs incurred under the Core Program 
to offset cost-share requirements at a 
site. 

(f) Advance match. (1) A Cooperative 
Agreement for a site-specific response 
entered into after October 17, 1986 can-
not authorize a State to contribute 
funds during remedial planning and 
then apply those contributions to the 
remedial action cost share (advance 
match). 

(2) A State may seek reimbursement 
for costs incurred under Cooperative 
Agreements which authorize advance 
match. 

(3) Reimbursements are subject to 
the availability of appropriated funds. 

(4) If the State does not seek reim-
bursement, EPA will apply the advance 
match to off-set the State’s required 
cost share for remedial action at the 
site. The State may not use advance 
match for credit at any other site, nor 
may the State receive reimbursement 
until the conclusion of CERCLA-funded 
remedial response activities. Also, the 
State may not use advance match for 
credit against cost-share obligations 
for Core Program Cooperative Agree-
ments. 

(5) Claims for advance match are sub-
ject to verification by audit. 

[55 FR 23007, June 5, 1990, as amended at 55 
FR 24343, June 15, 1990]

§ 35.6290 Program income. 

The recipient must comply with the 
requirements regarding program in-
come described in 40 CFR part 31.25.

PERSONAL PROPERTY REQUIREMENTS 
UNDER A COOPERATIVE AGREEMENT

§ 35.6300 General personal property 
acquisition and use requirements. 

(a) General. (1) Property may be ac-
quired only when authorized in the Co-
operative Agreement. 

(2) The recipient must acquire the 
property during the approved project 
period. 

(3) The recipient must: 
(i) Charge property costs by site, ac-

tivity, and operable unit, as applicable; 
(ii) Document the use of the property 

by site, activity, and. operable unit, as 
applicable; and 

(iii) Solicit and follow EPA’s instruc-
tions on the disposal of any property 
purchased with CERCLA funds as spec-
ified in § 35.6340 and § 35.6345 of this sub-
part. 

(b) Exception. The recipient is not re-
quired to charge property costs by site 
under a pre-remedial or Core Program 
Cooperative Agreement.

§ 35.6305 Obtaining supplies. 
To obtain supplies, the recipient 

must agree to comply with the require-
ments in §§ 35.6300, 35.6315(b), 35.6325 
through 35.6340, and 35.6350 of this sub-
part. Supplies obtained with Core Pro-
gram funds must be for non-site-spe-
cific purposes. All purchases of supplies 
under the Core Program must comply 
with the requirements in the above 
listed sections, except where these re-
quirements are site-specific.

§ 35.6310 Obtaining equipment. 
To obtain equipment, the recipient 

must agree to comply with the require-
ments in § 35.6300 and §§ 35.6315 through 
35.6350 of this subpart.

§ 35.6315 Alternative methods for ob-
taining property. 

(a) Purchase equipment with recipient 
funds. The recipient may purchase 
equipment with the recipient’s own 
funds and may charge EPA a fee for 
using equipment on a CERCLA-funded 
project. The fee must be based on a 
usage rate, subject to the usage rate 
requirements in § 35.6320 of this sub-
part. 

(b) Borrow federally owned property. 
The recipient may borrow federally 
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owned property, with the exception of 
motor vehicles, for use on CERCLA-
funded projects. The loan of the feder-
ally owned property may only extend 
through the project period. At the end 
of the project period, or when the fed-
erally owned property is no longer 
needed for the project, the recipient 
must return the property to the Fed-
eral Government. 

(c) Lease, use contractor services, or 
purchase with CERCLA funds. To ac-
quire equipment through lease, use of 
contractor services, or purchase with 
CERCLA funds, the recipient must con-
duct and document a cost comparison 
analysis to determine which of these 
methods of obtaining equipment is the 
most cost effective. In order to obtain 
the equipment, the recipient must sub-
mit documentation of the cost com-
parison analysis to EPA for approval. 
The recipient must obtain the equip-
ment through the most cost effective 
method, subject to the requirements 
listed below: 

(1) Lease or rent equipment. If it is the 
most cost effective method of acquisi-
tion, the recipient may lease or rent 
equipment, subject only to the require-
ments in § 35.6300 of this subpart. 

(2) Use contractor services. (i) If it is 
the most cost effective method of ac-
quisition, the recipient may hire the 
services of a contractor. 

(ii) The recipient must obtain award 
official approval before authorizing the 
contractor to purchase equipment with 
CERCLA funds. (See § 35.6325 of this 
subpart regarding the title and vested 
interest of equipment purchased with 
CERCLA funds.) This does not apply 
for recipients who have used the sealed 
bids method of procurement. 

(iii) The recipient must require the 
contractor to allocate the cost of the 
contractor services by site, activity, 
and operable unit, as applicable. 

(3) Purchase equipment with CERCLA 
funds. If equipment purchase is the 
most cost-effective method of obtain-
ing the equipment, the recipient may 
purchase the equipment with CERCLA 
funds. To purchase equipment with 
CERCLA funds, the recipient must 
comply with the following require-
ments: 

(i) The recipient must include in the 
Cooperative Agreement application a 

list of all items of equipment to be pur-
chased with CERCLA funds, with the 
price of each item. 

(ii) If the equipment is to be used on 
sites, the recipient must allocate the 
cost of the equipment by site, activity, 
and operable unit, as applicable, by ap-
plying a usage rate subject to the 
usage rate requirements in § 35.6320 of 
this subpart. 

(iii) The recipient may not use 
CERCLA funds to purchase a trans-
portable or mobile treatment system. 

(iv) Equipment obtained with Core 
Program funds must be for non-site-
specific purposes. All purchases of 
equipment must comply with the re-
quirements in § 35.6300, and §§ 35.6310 
through 35.6350 of this subpart, except 
where these requirements are site-spe-
cific.

§ 35.6320 Usage rate. 

(a) Usage rate approval. To charge 
EPA a fee for use of equipment pur-
chased with recipient funds or to allo-
cate the cost of equipment by site, ac-
tivity, and operable unit, as applicable, 
the recipient must apply a usage rate. 
The recipient must submit documenta-
tion of the usage rate computation to 
EPA. The EPA-approved usage rate 
must be included in the Cooperative 
Agreement before the recipient incurs 
these equipment costs. 

(b) Usage rate application. The recipi-
ent must record the use of the equip-
ment by site, activity, and operable 
unit, as applicable, and must apply the 
usage rate to calculate equipment 
charges by site, activity, and operable 
unit, as applicable. For Core Program 
and pre-remedial activities, the recipi-
ent is not required to apply a usage 
rate.

§ 35.6325 Title and EPA interest in 
CERCLA-funded property. 

(a) EPA’s interest in CERCLA-funded 
property. EPA has an interest (the per-
centage of EPA’s participation in the 
total award) in both equipment and 
supplies purchased with CERCLA 
funds. 

(b) Title in CERCLA-funded property. 
Title in both equipment and supplies 
purchased with CERCLA funds vests in 
the recipient. 
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(1) Right to transfer title. EPA retains 
the right to transfer title of all prop-
erty purchased with CERCLA funds to 
the Federal Government or a third 
party within 120 calendar days after 
project completion or at the time of 
disposal. 

(2) Equipment used as all or part of the 
remedy. The following requirements 
apply to equipment used as all or part 
of the remedy: 

(i) Fixed in-place equipment. EPA no 
longer has an interest in fixed in-place 
equipment once the equipment is in-
stalled. 

(ii) Equipment that is an integral part 
of services to individuals. EPA no longer 
has an interest in equipment that is an 
integral part of services to individuals, 
such as pipes, lines, or pumps providing 
hookups for homeowners on an existing 
water distribution system, once EPA 
certifies that the remedy is operational 
and functional.

§ 35.6330 Title to federally owned 
property. 

Title to all federally owned property 
vests in the Federal Government.

§ 35.6335 Property management stand-
ards. 

The recipient must comply with the 
following property management stand-
ards for property purchased with 
CERCLA funds. The recipient may use 
its own property management system 
if it meets the following standards. 

(a) Control. The recipient must main-
tain: 

(1) Property records for CERCLA-fund-
ed property which include the contents 
specified in § 35.6700(c) of this subpart; 

(2) A control system which ensures 
adequate safeguards for prevention of 
loss, damage, or theft of the property. 
The recipient must make provisions for 
the thorough investigation and docu-
mentation of any loss, damage, or 
theft; 

(3) Procedures to ensure maintenance 
of the property in good condition and 
periodic calibration of the instruments 
used for precision measurements; 

(4) Sales procedures to ensure the 
highest possible return, if the recipient 
is authorized to sell the property; 

(5) Provisions for financial control and 
accounting in the financial manage-
ment system of all equipment; and 

(6) Identification of all federally 
owned property. 

(b) Inventory and reporting for 
CERCLA-funded equipment.

(1) Physical inventory. The recipient 
must conduct a physical inventory at 
least once every two years for all 
equipment except that which is part of 
the in-place remedy. The recipient 
must reconcile physical inventory re-
sults with the equipment records. 

(2) Inventory reports. The recipient 
must comply with requirements for in-
ventory reports set forth in § 35.6660 of 
this subpart. 

(c) Inventory and reporting for feder-
ally owned property.

(1) Physical inventory. The recipient 
must conduct a physical inventory: 

(i) Annually; 
(ii) When the property is no longer 

needed; and 
(iii) Within 90 days after the end of 

the project period. 
(2) Inventory reports. The recipient 

must comply with requirements for in-
ventory reports in § 35.6660 of this sub-
part.

§ 35.6340 Disposal of CERCLA-funded 
property. 

(a) Equipment. For equipment which 
is no longer needed, or at the end of the 
project period, whichever is earlier, the 
recipient must: 

(1) Analyze two alternatives: the cost 
of leaving the equipment in place, and 
the cost of removing the equipment 
and disposing of it in another manner; 

(2) Document the analysis of the two 
alternatives in the inventory report. 
See § 35.6660 of this subpart regarding 
requirements for the inventory report. 

(i) If it is most cost-effective to re-
move the equipment and dispose of it 
in another manner: 

(A) If the equipment has a residual 
fair market value of $5,000 or more, the 
recipient must request disposition in-
structions from EPA in the inventory 
report. See § 35.6345 of this subpart for 
equipment disposal options. 

(B) If the equipment has a residual 
fair market value of less than $5,000, 
the recipient may retain the equipment 
for the recipient’s use on another 
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CERCLA site. If, however, there is any 
remaining residual value at the time of 
final disposition, the recipient must re-
imburse the Hazardous Substance 
Superfund for EPA’s vested interest in 
the current fair market value of the 
equipment at the time of disposition. 

(ii) If it is most cost-effective to 
leave the equipment in place, rec-
ommend in the inventory report that 
the equipment be left in place. 

(3) Submit the inventory report to 
EPA, even if EPA has stopped sup-
porting the project. 

(b) Supplies. (1) If supplies have an ag-
gregate fair market value of $5,000 or 
more at the end of the project period, 
the recipient must take one of the fol-
lowing actions at the direction of EPA: 

(i) Use the supplies on another 
CERCLA project and reimburse the 
original project for the fair market 
value of the supplies; 

(ii) If both the recipient and EPA 
concur, keep the supplies and reim-
burse the Hazardous Substance Super-
fund for EPA’s interest in the current 
fair market value of the supplies; or 

(iii) Sell the supplies and reimburse 
the Hazardous Substance Superfund for 
EPA’s interest in the current fair mar-
ket value of the supplies, less any rea-
sonable selling expenses. 

(2) If the supplies remaining at the 
end of the project period have an aggre-
gate fair market value of less than 
$5,000, the recipient may keep the sup-
plies to use on another CERCLA 
project. If the recipient cannot use the 
supplies on another CERCLA project, 
then the recipient may keep or sell the 
supplies without reimbursing the Haz-
ardous Substance Superfund.

§ 35.6345 Equipment disposal options. 
The following disposal options are 

available: 
(a) Use the equipment on another 

CERCLA project and reimburse the 
original project for the fair market 
value of the equipment; 

(b) If both the recipient and EPA con-
cur, keep the equipment and reimburse 
the Hazardous Substance Superfund, 
for EPA’s interest in the current fair 
market value of the equipment; 

(c) Sell the equipment and reimburse 
the Hazardous Substance Superfund for 
EPA’s interest in the current fair mar-

ket value of the equipment, less any 
reasonable selling expenses; or 

(d) Return the equipment to EPA 
and, if applicable, EPA will reimburse 
the recipient for the recipient’s propor-
tionate share in the current fair mar-
ket value of the equipment.

§ 35.6350 Disposal of federally owned 
property. 

When federally owned property is no 
longer needed, or at the end of the 
project, the recipient must inform EPA 
that the property is available for re-
turn to the Federal Government. EPA 
will send disposition instructions to 
the recipient.

REAL PROPERTY REQUIREMENTS UNDER 
A COOPERATIVE AGREEMENT

§ 35.6400 Acquisition and transfer of 
interest. 

(a) An interest in real property may 
be acquired only with prior approval of 
EPA. 

(1) If the recipient acquires real prop-
erty in order to conduct the response, 
the recipient with jurisdiction over the 
property must agree to hold the nec-
essary property interest. 

(2) If it is necessary for the Federal 
Government to acquire the interest in 
real estate to permit conduct of a re-
medial action, the acquisition may be 
made only if the State, or Indian Tribe 
to the extent of its legal authority, 
provides assurance that it will accept 
transfer of the acquired interest in ac-
cordance with 40 CFR 300.510(f). States 
and Indian Tribes must follow the re-
quirements in §§ 35.6105(b)(5) and 
35.6110(b)(2) respectively, of this sub-
part. 

(b) The recipient must comply with 
applicable Federal regulations for real 
property acquisition under assistance 
agreements contained in part 4 of this 
chapter, ‘‘Uniform Relocation Assist-
ance and Real Property Acquisition for 
Federal and Federally-Assisted Pro-
grams.’’

[55 FR 23007, June 5, 1990, as amended at 59 
FR 35854, July 14, 1994]

§ 35.6405 Use. 
The recipient must comply with the 

requirements regarding real property 
described in 40 CFR 31.31.
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COPYRIGHT REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT

§ 35.6450 General requirements. 
The recipient must comply with the 

requirements regarding copyrights de-
scribed in 40 CFR 31.34. The recipient 
must comply with the requirements re-
garding contract copyright provisions 
described in § 35.6595(b)(3) of this sub-
part.

USE OF RECIPIENT EMPLOYEES (‘‘FORCE 
ACCOUNT’’) UNDER A COOPERATIVE 
AGREEMENT

§ 35.6500 General requirements. 
(a) Force Account work is the use of 

the recipient’s own employees or equip-
ment for construction, construction-re-
lated activities (including architecture 
and engineering services), or repair or 
improvement to a facility. When using 
Force Account work, the recipient 
must demonstrate that the employees 
can complete the work as competently 
as, and more economically than, con-
tractors, or that an emergency neces-
sitates the use of the Force Account. 

(b) Where the value of Force Account 
services exceeds $25,000, the recipient 
must receive written authorization for 
use from the award official.

PROCUREMENT REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT

§ 35.6550 Procurement system stand-
ards. 

(a) Recipient standards—(1) Procure-
ment system evaluation. (i) An applicant 
or recipient must evaluate its own pro-
curement system to determine if the 
system meets the intent of the require-
ments of this subpart. After evaluating 
its procurement system, the applicant 
or recipient must complete the ‘‘Pro-
curement System Certification’’ (EPA 
Form 5700–48) and submit the form to 
EPA with its application. 

(ii) The certification will be valid for 
two years or for the length of the 
project period specified in the Coopera-
tive Agreement, whichever is greater, 
unless the recipient substantially re-
vises its procurement system or the 
award official determines that the re-
cipient is not following the intent of 
the requirements in this part. (See sub-

paragraph (a)(4) of this section regard-
ing EPA right to review.) If the recipi-
ent substantially revises its procure-
ment system, the recipient must re-
evaluate its system and submit a re-
vised EPA Form 5700–48. 

(2) Certified procurement system. Even 
if the applicant or recipient has cer-
tified that its procurement system 
meets the intent of the requirements of 
this subpart, the EPA award official re-
tains the authority as stated in: 

(i) Section 35.6565(d)(1)(iii), ‘‘Non-
competitive proposals,’’ regarding 
award official authorization of non-
competitive proposals; 

(ii) Section 35.6565(b), ‘‘Sealed bids 
(formal advertising),’’ regarding award 
official approval for the use of a pro-
curement method other than sealed 
bidding for a remedial action award 
contract, except for Architectural/En-
gineering services and post-removal 
site control; 

(iii) Section 35.6550(a)(9), ‘‘Protests,’’ 
regarding EPA review of protests; and 

(iv) 40 CFR 31.36(g)(2)(iv), ‘‘Awarding 
Agency Review,’’ regarding the review 
of proposed awards over $25,000 which 
are to be awarded to other than the ap-
parent low bidder under a sealed bid 
procurement. 

(3) Noncertified procurement system. If 
the applicant or recipient has not cer-
tified that its procurement system 
meets the intent of the requirements of 
this subpart, then the recipient must 
follow the requirements of this subpart 
and allow EPA preaward review of pro-
posed procurement actions that will 
use EPA funds. In addition, the recipi-
ent’s contractors and subcontractors 
must submit their cost or price data on 
EPA Form 5700–41, ‘‘Cost or Price Sum-
mary Format for Subagreements Under 
U.S. EPA Grants,’’ or in another for-
mat which provides information simi-
lar to that required by EPA Form 5700–
41. This specific requirement is an addi-
tion to the requirements regarding cost 
and price analysis described in § 35.6585 
of this subpart. 

(4) EPA review. EPA reserves the 
right to review any recipient’s procure-
ment system or procurement action 
under a Cooperative Agreement. 

(5) Code of conduct. The recipient 
must comply with the requirements of 
40 CFR 31.36(b)(3), which describes 
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standards of conduct for employees, of-
ficers, and agents of the recipient. 

(6) Completion of contractual and ad-
ministrative issues. (i) The recipient is 
responsible for the settlement and sat-
isfactory completion in accordance 
with sound business judgement and 
good administrative practice of all con-
tractual and administrative issues aris-
ing out of procurements under the Co-
operative Agreement. 

(ii) EPA will not substitute its judge-
ment for that of the recipient unless 
the matter is primarily a Federal con-
cern. 

(iii) Violations of law will be referred 
to the local, State, Tribal, or Federal 
authority having proper jurisdiction. 

(7) Selection procedures. The recipient 
must have written selection procedures 
for procurement transactions. 

(i) EPA may not participate in a re-
cipient’s selection panel except to pro-
vide technical assistance. EPA staff 
providing such technical assistance: 

(A) Shall constitute a minority of the 
selection panel (limited to making rec-
ommendations on qualified offers and 
acceptable proposals based on pub-
lished evaluation criteria) for the con-
tractor selection process; and 

(B) Are not permitted to participate 
in the negotiation and award of con-
tracts. 

(ii) When selecting a contractor, re-
cipients: 

(A) May not use EPA contractors to 
provide any support related to pro-
curing a State contractor. 

(B) May use the Corps of Engineers 
for review of State bidding documents, 
requests for proposals and bids and pro-
posals received. 

(8) Award. The recipient may award a 
contract only to a responsible con-
tractor, as described in 40 CFR 
31.36(b)(8), and must ensure that each 
contractor performs in accordance with 
all the provisions of the contract. (See 
also 35.6560 of this subpart regarding 
debarred and suspended contracts.) 

(9) Protest procedures. The recipient 
must comply with the requirements de-
scribed in 40 CFR 31.36(b)(12) regarding 
protest procedures. 

(10) Reporting. The recipient must 
comply with the requirements for pro-
curement reporting contained in 
§ 35.6665 of this subpart. 

(11) Intergovernmental agreements. (i) 
To foster greater economy and effi-
ciency, recipients are encouraged to 
enter into intergovernmental agree-
ments for procurement or use of com-
mon goods and services. 

(ii) Although intergovernmental 
agreements are not subject to the re-
quirements set forth at §§ 35.6550 
through 35.6610, all procurements under 
intergovernmental agreements are sub-
ject to these requirements except for 
procurements that are: 

(A) Incidental to the purpose of the 
assistance agreement; and 

(B) Made through a central public 
procurement unit. 

(12) Value engineering. The recipient 
is encouraged to include value engi-
neering clauses in contracts for con-
struction projects of sufficient size to 
offer reasonable opportunities for cost 
reductions. 

(b) Contractor standards—(1) Disclosure 
requirements regarding Potentially Re-
sponsible Party relationships. The recipi-
ent must require each prospective con-
tractor to provide with its bid or pro-
posal: 

(i) Information on its financial and 
business relationship with all PRPs at 
the site and with the contractor’s par-
ent companies, subsidiaries, affiliates, 
subcontractors, or current clients at 
the site. Prospective contractors under 
a Core Program Cooperative Agree-
ment must provide comparable infor-
mation for all sites within the recipi-
ent’s jurisdiction. (This disclosure re-
quirement encompasses past financial 
and business relationships, including 
services related to any proposed or 
pending litigation, with such parties); 

(ii) Certification that, to the best of 
its knowledge and belief, it has dis-
closed such information or no such in-
formation exists; and 

(iii) A statement that it shall dis-
close immediately any such informa-
tion discovered after submission of its 
bid or proposal or after award. The re-
cipient shall evaluate such information 
and if a member of the contract team 
has a conflict of interest which pre-
vents the team from serving the best 
interests of the recipient, the prospec-
tive contractor may be declared non-
responsible and the contract awarded 
to the next eligible bidder or offeror. 
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(2) Conflict of interest—(i) Conflict of 
interest notification. The recipient must 
require the contractor to notify the re-
cipient of any actual, apparent, or po-
tential conflict of interest regarding 
any individual working on a contract 
assignment or having access to infor-
mation regarding the contract. This 
notification shall include both organi-
zational conflicts of interest and per-
sonal conflicts of interest. If a personal 
conflict of interest exists, the indi-
vidual who is affected shall be disquali-
fied from taking part in any way in the 
performance of the assigned work that 
created the conflict of interest situa-
tion. 

(ii) Contract provisions. The recipient 
must incorporate the following provi-
sions or their equivalents into all con-
tracts, except those for well-drilling, 
fence erecting, plumbing, utility hook-
ups, security guard services, or elec-
trical services: 

(A) Contractor data. The contractor 
shall not provide data generated or 
otherwise obtained in the performance 
of contractor responsibilities under a 
contract to any party other than the 
recipient, EPA, or its authorized 
agents for the life of the contract, and 
for a period of five years after comple-
tion of the contract. 

(B) Employment. The contractor shall 
not accept employment from any party 
other than the recipient or Federal 
agencies for work directly related to 
the site(s) covered under the contract 
for five years after the contract has 
terminated. The recipient agency may 
exempt the contractor from this re-
quirement through a written release. 
This release must include EPA concur-
rence. 

(3) Certification of independent price 
determination. The recipient must re-
quire that each contractor include in 
its bid or proposal a certification of 
independent price determination. This 
document certifies that no collusion, 
as defined by Federal and State anti-
trust laws, occurred during bid prepa-
ration. 

(4) Recipient’s Contractors. The recipi-
ent must require its contractor to com-
ply with the requirements in 
§§ 35.6270(a) (1) and (2); 35.6320 (a) and 
(b); 35.6335; 35.6700; and 35.6705. For ad-

ditional contractor requirements, see 
also §§ 35.6710(c); 35.6590(c); and 35.6610.

§ 35.6555 Competition. 
The recipient must conduct all pro-

curement transactions in a manner 
providing maximum full and open com-
petition. 

(a) Restrictions on competition. Inap-
propriate restrictions on competition 
include the following: 

(1) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business; 

(2) Requiring unnecessary experience 
and excessive bonding requirements; 

(3) Noncompetitive pricing practices 
between firms or between affiliated 
companies; 

(4) Noncompetitive awards to con-
sultants that are on retainer contracts; 

(5) Organizational conflicts of inter-
est; 

(6) Specifying only a ‘‘brand name’’ 
product, instead of allowing ‘‘an equal’’ 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement; and 

(7) Any arbitrary action in the pro-
curement process. 

(b) Geographic and Indian Tribe 
preferences—(1) Geographic. When con-
ducting a procurement, the recipient 
must prohibit the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in evalu-
ating bids or proposals. However, noth-
ing in this section preempts State li-
censing laws. In addition, when con-
tracting for architectural and engi-
neering (A/E) services, the recipient 
may use geographic location as a selec-
tion criterion, provided that when geo-
graphic location is used, its application 
leaves an appropriate number of quali-
fied firms, given the nature and size of 
the project, to compete for the con-
tract. 

(2) Indian Tribe. If the project bene-
fits Indians, the recipient must comply 
with the Indian Self-Determination 
and Education Assistance Act of 1975 
(Pub. L. 93–638). 

(c) Written specifications. The recipi-
ent’s written specifications must in-
clude a clear and accurate description 
of the technical requirements and the 
qualitative nature of the material, 
product or service to be procured. 
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(1) This description must not contain 
features which unduly restrict com-
petition, unless the features are nec-
essary to: 

(i) Test or demonstrate a specific 
thing; 

(ii) Provide for necessary inter-
changeability of parts and equipment; 
or 

(iii) Promote innovative tech-
nologies. 

(2) The recipient must avoid the use 
of detailed product specifications if at 
all possible. 

(d) Public notice. When soliciting bids 
or proposals, the recipient must allow 
sufficient time (generally 30 calendar 
days) between public notice of the pro-
posed project and the deadline for re-
ceipt of bids or proposals. The recipient 
must publish the public notice in pro-
fessional journals, newspapers, or pub-
lications of general circulation over a 
reasonable area. 

(e) Prequalified lists. Recipients may 
use prequalified lists of persons, firms, 
or products to acquire goods and serv-
ices. The list must be current and in-
clude enough qualified sources to en-
sure maximum open and free competi-
tion. Recipients must not preclude po-
tential bidders from qualifying during 
the solicitation period.

§ 35.6560 Master list of debarred, sus-
pended, and voluntarily excluded 
persons. 

While evaluating bids or proposals, 
the recipient must consult the most 
current ‘‘List of Parties Excluded from 
Federal Procurement or Non-procure-
ment Programs’’ to ensure that the 
firms submitting proposals are not pro-
hibited from participation in assist-
ance programs. The recipient must 
comply with the requirements regard-
ing subawards to debarred and sus-
pended parties described in 40 CFR 
31.35.

§ 35.6565 Procurement methods. 
The recipient must comply with the 

requirements for payment to consult-
ants described in 40 CFR 31.36(j). In ad-
dition, the recipient must comply with 
the following requirements: 

(a) Small purchase procedures. Small 
purchase procedures are those rel-
atively simple and informal procure-

ment methods for securing services, 
supplies, or other property that do not 
cost more than $25,000 in the aggregate. 
If small purchase procurements are 
used, the recipient must obtain and 
document price or rate quotations from 
an adequate number of qualified 
sources. 

(b) Sealed bids (formal advertising). 
(For a remedial action award contract, 
except for Architectural/Engineering 
services and post-removal site control, 
the recipient must obtain the award of-
ficial’s approval to use a procurement 
method other than the sealed bid meth-
od.) Bids are publicly solicited and a 
fixed-price contract (lump sum or unit 
price) is awarded to the responsible 
bidder whose bid, conforming with all 
the material terms and conditions of 
the invitation for bids, is the lowest in 
price. 

(1) In order for the recipient to use 
the sealed bid method, the following 
conditions must be met: 

(i) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(ii) Two or more responsible bidders 
are willing and able to compete effec-
tively for the business; and 

(iii) The procurement lends itself to a 
fixed-price contract and the selection 
of the successful bidder can be made 
principally on the basis of price. 

(2) If the recipient uses the sealed bid 
method, the recipient must comply 
with the following requirements: 

(i) Publicly advertise the invitation 
for bids and solicit bids from an ade-
quate number of known suppliers, pro-
viding them sufficient time prior to 
the date set for opening the bids; 

(ii) The invitation for bids, which 
must include any specifications and 
pertinent attachments, must define the 
items or services in order for the bidder 
to properly respond; 

(iii) Publicly open all bids at the 
time and place prescribed in the invita-
tion for bids; 

(iv) Award the fixed-price contract in 
writing to the lowest responsive and 
responsible bidder. Where specified in 
bidding documents, the recipient shall 
consider factors such as discounts, 
transportation cost, and life cycle 
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costs in determining which bid is low-
est. The recipient may only use pay-
ment discounts to determine the low 
bid when prior experience indicates 
that such discounts are usually taken 
advantage of; and 

(v) If there is a sound documented 
reason, the recipient may reject any or 
all bids. 

(c) Competitive proposals. The tech-
nique of competitive proposals is nor-
mally conducted with more than one 
source submitting an offer, and either 
a fixed-price or cost-reimbursement 
type contract is awarded. It is gen-
erally used when conditions are not ap-
propriate for the use of sealed bids. If 
the recipient uses the competitive pro-
posal method, the following require-
ments apply: 

(1) Recipients must publicize requests 
for proposals and all evaluation factors 
and must identify their relative impor-
tance. The recipient must honor any 
response to publicized requests for pro-
posals to the maximum extent prac-
tical; 

(2) Recipients must solicit proposals 
from an adequate number of qualified 
sources; 

(3) Recipients must have a method 
for conducting technical evaluations of 
the proposals received and for selecting 
awardees; 

(4) Recipients must award the con-
tract to the responsible firm whose 
proposal is most advantageous to the 
program, with price and other factors 
considered; and 

(5) Recipients may use competitive 
proposal procedures for qualifications-
based procurement of architectural/en-
gineering (A/E) professional services 
whereby competitor’s qualifications 
are evaluated and the most qualified 
competitor. is selected, subject to ne-
gotiation of fair and reasonable com-
pensation. This method, where price is 
not used as a selection factor, may 
only be used in the procurement of A/
E professional services. The recipient 
may not use this method to purchase 
other types of services even though A/
E firms are a potential source to per-
form the proposed effort. 

(d) Noncompetitive proposals. (1) The 
recipient may procure by noncompeti-
tive proposals only when the award of 
a contract is infeasible under small 

purchase procedures, sealed bids or 
competitive proposals, and one of the 
following circumstances applies: 

(i) The item is available only from a 
single source; 

(ii) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation (a declaration of an emergency 
under State law does not necessarily 
constitute an emergency under the 
EPA Superfund program’s criteria); 

(iii) The award official authorized 
noncompetitive proposals; or 

(iv) After solicitation of a number of 
sources, competition is determined to 
be inadequate. 

(2) When using noncompetitive pro-
curement, the recipient must conduct a 
cost analysis in accordance with the 
requirements described in § 35.6585 of 
this subpart.

§ 35.6570 Use of the same engineer 
during subsequent phases of re-
sponse. 

(a) If the public notice clearly stated 
the possibility that the firm or indi-
vidual selected could be awarded a con-
tract for follow-on services and initial 
procurement complied with the pro-
curement requirements of this subpart, 
the recipient of a CERCLA remedial re-
sponse Cooperative Agreement may use 
the engineer procured to conduct any 
or all of the follow-on engineering ac-
tivities without going through the pub-
lic notice and evaluation procedures. 

(b) The recipient may also use the 
same engineer during subsequent 
phases of the project in the following 
cases: 

(1) Where the recipient conducted the 
RI, FS, or design activities without 
EPA assistance but is using CERCLA 
funds for follow-on activities, the re-
cipient may use the engineer for subse-
quent work provided the recipient cer-
tifies: 

(i) That it complied with the procure-
ment requirements in § 35.6565 of this 
subpart when it selected the engineer 
and the code of conduct requirements 
described in 40 CFR 31.36(b)(3). 

(ii) That any CERCLA-funded con-
tract between the engineer and the re-
cipient meets all of the other provi-
sions as described in the procurement 
requirements in this subpart. 
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(2) Where EPA conducted the RI, FS, 
or design activities but the recipient 
will assume the responsibility for sub-
sequent phases of response under a Co-
operative Agreement, the recipient 
may use, with the award official’s ap-
proval, EPA’s engineer contractor 
without further public notice or eval-
uation provided the recipient follows 
the rest of the procurement require-
ments of this subpart to award the con-
tract.

§ 35.6575 Restrictions on types of con-
tracts. 

(a) Prohibited contracts. The recipi-
ent’s procurement system must not 
allow cost-plus-percentage-of-cost (e.g., 
a multiplier which includes profit) or 
percentage-of-construction-cost types 
of contracts. 

(b) Removal. Under a removal Cooper-
ative Agreement, the recipient must 
award a fixed price contract (lump 
sum, unit price, or a combination of 
the two) when procuring contractor 
support, regardless of the procurement 
method selected, unless the recipient 
obtains the award official’s prior writ-
ten approval. 

(c) Time and material contracts. The 
recipient may use time and material 
contracts only if no other type of con-
tract is suitable, and if the contract in-
cludes a ceiling price that the con-
tractor exceeds at its own risk.

§ 35.6580 Contracting with minority 
and women’s business enterprises 
(MBE/WBE), small businesses, and 
labor surplus area firms. 

(a) Procedures. The recipient must 
comply with the six steps described in 
40 CFR 31.36(e)(2) to ensure that MBEs, 
WBEs, and small businesses are used 
whenever possible as sources of sup-
plies, construction, and services. Tasks 
to encourage small, minority, and 
women’s business utilization in the 
Superfund program are eligible for 
funding under Core Program Coopera-
tive Agreements. 

(b) Labor surplus firms. EPA encour-
ages recipients to procure supplies and 
services from labor surplus area firms. 

(c) ‘‘Fair share’’ objectives. It is EPA’s 
policy that recipients award a fair 
share of contracts to small, minority 
and women’s businesses. The policy re-

quires that fair share objectives for mi-
nority and women-owned business en-
terprises be negotiated with the States 
and/or recipients, but does not require 
fair share objectives be established for 
small businesses. 

(1) Each recipient must establish an 
annual ‘‘fair share’’ objective for MBE 
and WBE use. A recipient is not re-
quired to attain a particular statistical 
level of participation by race, eth-
nicity, or gender of the contractor’s 
owners or managers. 

(2) If the recipient is awarded more 
than one Cooperative Agreement dur-
ing the year, the recipient may nego-
tiate an annual fair share for all Coop-
erative Agreements for that year. It is 
not necessary to have a fair share for 
each Cooperative Agreement. When a 
Cooperative Agreement is awarded to a 
recipient with which a ‘‘fair share’’ 
agreement has not been negotiated, the 
recipient must not award any con-
tracts under the Cooperative Agree-
ment until the recipient has negotiated 
a fair share objective with EPA.

§ 35.6585 Cost and price analysis. 
(a) General. The recipient must con-

duct and document a cost or price anal-
ysis in connection with every procure-
ment action including contract modi-
fication. 

(1) Cost analysis. The recipient must 
conduct and document a cost analysis 
for all negotiated contracts over $25,000 
and for all change orders regardless of 
price. A cost analysis is not required 
when adequate price competition exists 
and the recipient can establish price 
reasonableness. The recipient must 
base its determination of price reason-
ableness on a catalog or market price 
of a commercial product sold in sub-
stantial quantities to the general pub-
lic, or on prices set by law or regula-
tion. 

(2) Price analysis. In all instances 
other than those described in (a)(1) of 
this section, the recipient must per-
form a price analysis to determine the 
reasonableness of the proposed con-
tract price. 

(b) Profit analysis. For each contract 
in which there is no price competition 
and in all cases in which cost analysis 
is performed, the recipient must nego-
tiate profit as a separate element of 
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the price. To establish a fair and rea-
sonable profit, consideration will be 
given to the complexity of the work to 
be performed, the risk borne by the 
contractor, the contractor’s invest-
ment, the amount of subcontracting, 
the quality of its record of past per-
formance, and industry profit rates in 
the surrounding geographical area for 
similar work.

§ 35.6590 Bonding and insurance. 
(a) General. The recipient must meet 

the requirements regarding bonding de-
scribed in 40 CFR 31.36(h). The recipi-
ent must clearly and accurately state 
in the contract documents the bonds 
and insurance requirements, including 
the amounts of security coverage that 
a bidder or offeror must provide. 

(b) Indemnification. When adequate 
pollution liability insurance is not 
available to the contractor, EPA may 
indemnify response contractors for li-
ability related to damage from releases 
arising out of the contractor’s neg-
ligent performance. The recipient must 
comply with the requirements regard-
ing indemnification described in sec-
tion 119 of CERCLA. 

(c) Accidents and catastrophic loss. The 
recipient must require the contractor 
to provide insurance against accidents 
and catastrophic loss to manage any 
risk inherent in completing the 
project.

§ 35.6595 Contract provisions. 
(a) General. Each contract must be a 

sound and complete agreement, and in-
clude the following provisions: 

(1) Nature, scope, and extent of work 
to be performed; 

(2) Time frame for performance; 
(3) Total cost of the contract; and 
(4) Payment provisions. 
(b) Other contract provisions. Recipi-

ents’ contracts must include the fol-
lowing provisions: 

(1) Energy efficiency. A contract must 
comply with mandatory standards and 
policies on energy efficiency contained 
in the State’s energy conservation plan 
which is issued in compliance with the 
Energy Policy and Conservation Act 
(Pub. L. 94–163). 

(2) Violating facilities. Contracts in ex-
cess of $100,000 must contain a provi-
sion which requires contractor compli-

ance with all applicable standards, or-
ders or requirements issued under sec-
tion 306 of the Clean Air Act (42 U.S.C. 
1857(h)), section 508 of the Clean Water 
Act (33 U.S.C. 1368), Executive Order 
11738, and EPA regulations (40 CFR 
part 15) which prohibit the use of facili-
ties included on the EPA List of Vio-
lating Facilities under nonexempt Fed-
eral contracts, grants or loans. 

(3) Patents, inventions, and copyrights. 
All contracts must include notice of 
EPA requirements and regulations per-
taining to reporting and patent rights 
under any contract involving research, 
developmental, experimental or dem-
onstration work with respect to any 
discovery or invention which arises or 
is developed while conducting work 
under a contract. This notice shall also 
include EPA requirements and regula-
tions pertaining to copyrights and 
rights to data contained in 40 CFR 
31.34. 

(4) Labor standards. The recipient 
must include a copy of EPA Form 5720–
4 (‘‘Labor Standards Provisions for 
Federally Assisted Construction Con-
tracts’’) in each contract for construc-
tion (as defined by the Secretary of 
Labor in 29 CFR part 5). The form con-
tains the Davis-Bacon Act require-
ments (40 U.S.C. 276a–276a–7), the 
Copeland Regulations (29 CFR part 3), 
the Contract Work Hours and Safety 
Standards Act Overtime Compensation 
(940 U.S.C. 327–333), and the non-
discrimination provisions in Executive 
Order 11246, as amended. 

(5) Conflict of interest. The recipient 
must include provisions pertaining to 
conflict of interest as described in 
§ 35.6550(b)(2)(ii) of this subpart. 

(c) Model clauses. The recipient must 
comply with the requirements regard-
ing model contract clauses described in 
40 CFR 33.1030 (1987).

§ 35.6600 Contractor claims. 
(a) General. The recipient must con-

duct an administrative and technical 
review of each claim before EPA will 
consider funding these costs. 

(b) Claims settlement. The recipient 
may incur costs (including legal, tech-
nical and administrative) to assess the 
merits of or to negotiate the settle-
ment of a claim by or against the re-
cipient under a contract, provided: 
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(1) The claim arises from work within 
the scope of the Cooperative Agree-
ment; 

(2) A formal Cooperative Agreement 
amendment is executed specifically 
covering the costs before they are in-
curred; 

(3) The costs are not incurred to pre-
pare documentation that should be pre-
pared by the contractor to support a 
claim against the recipient; and 

(4) The award official determines 
that there is a significant Federal in-
terest in the issues involved in the 
claim. 

(c) Claims defense. The recipient may 
incur costs (including legal, technical 
and administrative) to defend against a 
contractor claim for increased costs 
under a contract or to prosecute a 
claim to enforce a contract provided: 

(1) The claim arises from work within 
the scope of the Cooperative Agree-
ment; 

(2) A formal Cooperative Agreement 
amendment is executed specifically 
covering the costs before they are in-
curred; 

(3) Settlement of the claim cannot 
occur without arbitration or litigation; 

(4) The claim does not result from 
the recipient’s mismanagement; 

(5) The award official determines 
that there is a significant Federal in-
terest in the issues involved in the 
claim; and 

(6) In the case of defending against a 
contractor claim, the claim does not 
result from the recipient’s responsi-
bility for the improper action of oth-
ers.

§ 35.6605 Privity of contract. 

Neither EPA nor the United States 
shall be a party to any contract nor to 
any solicitation or request for pro-
posals.

§ 35.6610 Contracts awarded by a con-
tractor. 

The recipient must require its con-
tractor to comply with the following 
provisions in the award of contracts 
(i.e. subcontracts). (This section does 
not apply to a supplier’s procurement 
of materials to produce equipment, ma-
terials and catalog, off-the-shelf, or 
manufactured items.) 

(a) The requirements regarding 
debarred, suspended, and voluntarily 
excluded persons in § 35.6560 of this sub-
part. 

(b) The limitations on contract 
award in § 35.6550(a)(8) of this subpart. 

(c) The requirements regarding mi-
nority and women’s business enter-
prises, and small business in § 35.6580 of 
this subpart. 

(d) The requirements regarding speci-
fications in § 35.6555 (a)(6) and (c) of this 
subpart. 

(e) The Federal cost principles in 40 
CFR 31.22. 

(f) The prohibited types of contracts 
in § 35.6575(a) of this subpart. 

(g) The cost, price analysis, and prof-
it analysis requirements in § 35.6585 of 
this subpart. 

(h) The applicable provisions in 
§ 35.6595 (b) and (c) of this subpart. 

(i) The applicable provisions in 
§ 35.6555(b)(2).

REPORTS REQUIRED UNDER A 
COOPERATIVE AGREEMENT

§ 35.6650 Quarterly progress reports. 

(a) Reporting frequency. The recipient 
must submit progress reports quarterly 
on the activities delineated in the 
Statement of Work. EPA may not re-
quire submission of progress reports 
more often than quarterly. The reports 
must be submitted within 30 days of 
the end of each Federal Fiscal quarter. 

(b) Content. The quarterly progress 
report must contain the following in-
formation: 

(1) An explanation of work accom-
plished during the reporting period, 
delays, or other problems, if any, and a 
description of the corrective measures 
that are planned. For pre-remedial Co-
operative Agreements, the report must 
include a list of the site-specific prod-
ucts completed and the estimated num-
ber of technical hours spent to com-
plete each product. 

(2) A comparison of the percentage of 
the project completed to the project 
schedule, and an explanation of signifi-
cant discrepancies. 

(3) A comparison of the estimated 
funds spent to date to planned expendi-
tures and an explanation of significant 
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discrepancies. For remedial, enforce-
ment, and removal reports, the com-
parison must be on a per task basis. 

(4) An estimate of the time and funds 
needed to complete the work required 
in the Cooperative Agreement, a com-
parison of that estimate to the time 
and funds remaining, and a justifica-
tion for any increase.

§ 35.6655 Notification of significant de-
velopments. 

Events may occur between the sched-
uled performance reporting dates 
which have significant impact upon the 
Cooperative Agreement-supported ac-
tivity. In such cases, the recipient 
must inform the EPA project officer as 
soon as the following types of condi-
tions become known: 

(a) Problems, delays, or adverse con-
ditions which will materially impair 
the ability to meet the objective of the 
award. This disclosure must include a 
statement of the action taken, or con-
templated, and any assistance needed 
to resolve the situation. 

(b) Favorable developments which 
enable meeting time schedules and ob-
jectives sooner or at less cost than an-
ticipated or producing more beneficial 
results than originally planned.

§ 35.6660 Property inventory reports. 

(a) CERCLA-funded property—(1) Con-
tent. The report must contain the fol-
lowing information: 

(i) Classification and value of re-
maining supplies; 

(ii) Description of all equipment pur-
chased with CERCLA funds, including 
its current condition; 

(iii) Verification of the current use 
and continued need for the equipment 
by site, activity, and operable unit, as 
applicable; 

(iv) Notification of any property 
which has been stolen or vandalized; 
and 

(v) A request for disposition instruc-
tions for any equipment no longer 
needed on the project. 

(2) Reporting frequency. The recipient 
must submit an inventory report to 
EPA at the following times: 

(i) Within 90 days after completing 
any CERCLA-funded project or any re-
sponse activity at a site; and 

(ii) When the equipment is no longer 
needed for any CERCLA-funded project 
or any response activity at a site. 

(b) Federally owned property—(1) Con-
tent. The recipient must include the 
following information for each feder-
ally owned item in the inventory re-
port: 

(i) Description; 
(ii) Decal number; 
(iii) Current condition; and 
(iv) Request for disposition instruc-

tions. 
(2) Reporting frequency. The recipient 

must submit an inventory report to the 
appropriate EPA property accountable 
officer at the following times: 

(i) Annually, due to EPA on the anni-
versary date of the award; 

(ii) When the property is no longer 
needed; and 

(iii) Within 90 days after the end of 
the project period.

§ 35.6665 Procurement reports. 
(a) Department of Labor (DOL) 

Reports—(1) Content. The recipient 
must notify the DOL Regional Office of 
Compliance, in writing, of each con-
struction contract which has or is ex-
pected to have an aggregate value of 
over $10,000 within a 12-month period. 
The report must include the following: 

(i) Construction contractor’s name, 
address, telephone number, and em-
ployee identification number; 

(ii) Award amount; 
(iii) Estimated start and completion 

dates; and 
(iv) Project number, name, and site 

location. 
(2) Reporting frequency. The recipient 

must notify the DOL Office of Compli-
ance within 10 calendar days after the 
award of each such construction con-
tract. The recipient must submit a 
copy of the report to the EPA project 
officer. 

(b) Minority and women’s business en-
terprise (MBE/WBE) Reports. (1) The re-
cipient must report on its use of MBE 
and WBE firms by submitting a com-
pleted Minority and Women’s Business 
Utilization Report (SF–334) to the 
award official. Reporting commences 
with the recipient’s award of its first 
contract and continues until it and its 
contractors have awarded their last 
contract for the activities or tasks 
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identified in the Cooperative Agree-
ment. The recipient must submit the 
MBE/WBE Utilization Report within 30 
days after the end of each Federal fis-
cal quarter, regardless of whether the 
recipient awards a contract to an MBE 
or WBE during that quarter. 

(2) The recipient must also report on 
its efforts to encourage MBE participa-
tion in the Superfund program pursu-
ant to CERCLA § 105(f). Information on 
the recipient’s efforts to encourage 
MBE participation in the Superfund 
program may be included in each SF–
334 submitted quarterly, but is required 
in the SF–334 submitted for the fourth 
quarter, due November 1 of each year.

§ 35.6670 Financial reports. 

(a) General. The recipient must com-
ply with the requirements regarding fi-
nancial reporting described in 40 CFR 
31.41. 

(b) Financial Status Report—(1) Con-
tent. (i) The Financial Status Report 
(SF–269) must include financial infor-
mation by site, activity, and operable 
unit, as applicable. 

(ii) A final Financial Status Report 
(FSR) must have no unliquidated obli-
gations. If any obligations remain un-
liquidated, the FSR is considered an in-
terim report and the recipient must 
submit a final FSR to EPA after liqui-
dating all obligations. 

(2) Reporting frequency. The recipient 
must file a Financial Status Report as 
follows: 

(i) Annually due 90 days after the end 
of the Federal fiscal year or as speci-
fied in the Cooperative Agreement; or 
if quarterly or semiannual reports are 
required in accordance with 40 CFR 
31.41(b)(3), due 30 days after the report-
ing period; 

(ii) Within 90 calendar days after 
completing each CERCLA-funded re-
sponse activity at a site (submit the 
FSR only for each completed activity); 
and 

(iii) Within 90 calendar days after 
termination or closeout of the Coopera-
tive Agreement.

RECORDS REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT

§ 35.6700 Project records. 
The lead agency for the response ac-

tion must compile and maintain an ad-
ministrative record consistent with 
section 113 of CERCLA, the National 
Contingency Plan, and relevant EPA 
policy and guidance. In addition, re-
cipients of assistance (whether lead or 
support agency) are responsible for 
maintaining project files as described 
below. 

(a) General. The recipient must main-
tain project records by site, activity, 
and operable unit, as applicable. 

(b) Financial records. The recipient 
must maintain records which support 
the following items: 

(1) Amount of funds received and ex-
pended; and 

(2) Direct and indirect project cost. 
(c) Property records. The recipient 

must maintain records which support 
the following items: 

(1) Description of the property; 
(2) Manufacturer’s serial number, 

model number, or other identification 
number; 

(3) Source of the property, including 
the assistance identification number; 

(4) Information regarding whether 
the title is vested in the recipient or 
EPA; 

(5) Unit acquisition date and cost; 
(6) Percentage of EPA’s interest; 
(7) Location, use and condition (by 

site, activity, and operable unit, as ap-
plicable) and the date this information 
was recorded; and 

(8) Ultimate disposition data, includ-
ing the sales price or the method used 
to determine the price, or the method 
used to determine the value of EPA’s 
interest for which the recipient com-
pensates EPA in accordance with 
§§ 35.6340, 35.6345, and 35.6350 of this sub-
part. 

(d) Procurement records—(1) General. 
The recipient must maintain records 
which support the following items, and 
must make them available to the pub-
lic: 

(i) The reasons for rejecting any or 
all bids; and 
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(ii) The justification for a procure-
ment made on a noncompetitively ne-
gotiated basis. 

(2) Procurements in excess of $25,000. 
The recipient’s records and files for 
procurements in excess of $25,000 must 
include the following information, in 
addition to the information required in 
paragraph (d)(1) of this section: 

(i) The basis for contractor selection; 
(ii) A written justification for select-

ing the procurement method; 
(iii) A written justification for use of 

any specification which does not pro-
vide for maximum free and open com-
petition; 

(iv) A written justification for the 
choice of contract type; and 

(v) The basis for award cost or price, 
including a copy of the cost or price 
analysis made in accordance with 
§ 35.6585 of this subpart and documenta-
tion of negotiations. 

(e) Other records. The recipient must 
maintain records which support the 
following items: 

(1) Time and attendance records and 
supporting documentation; 

(2) Documentation of compliance 
with statutes and regulations that 
apply to the project; and 

(3) The number of site-specific tech-
nical hours spent to complete each pre-
remedial product.

§ 35.6705 Records retention. 
(a) Applicability. This requirement ap-

plies to all financial and programmatic 
records, supporting documents, statis-
tical records, and other records which 
are required to be maintained by the 
terms of this subpart, program regula-
tions, or the Cooperative Agreement, 
or are otherwise reasonably considered 
as pertinent to program regulations or 
the Cooperative Agreement. 

(b) Length of retention period. The re-
cipient must maintain all records for 10 
years following submission of the final 
Financial Status Report unless other-
wise directed by the EPA award offi-
cial, and must obtain written approval 
from the EPA award official before de-
stroying any records. If any litigation, 
claim, negotiation, audit, cost recov-
ery, or other action involving the 
records has been started before the ex-
piration of the ten-year period, the 
records must be retained until comple-

tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular ten-year period, 
whichever is later. 

(c) Substitution of microform. Micro-
form copies may be substituted for the 
original records. The recipient must 
have written EPA approval before de-
stroying original records. The micro-
form copying must be performed in ac-
cordance with the technical regula-
tions concerning micrographics of Fed-
eral Government records (36 CFR part 
1230) and EPA records management 
procedures (EPA Order 2160). 

(d) Starting date of retention period. 
The recipient must comply with the re-
quirements regarding the starting 
dates for records retention described in 
40 CFR 31.42(c) (1) and (2).

§ 35.6710 Records access. 
(a) Recipient requirements. The recipi-

ent must comply with the require-
ments regarding records access de-
scribed in 40 CFR 31.42(e). 

(b) Availability of records. The recipi-
ent must, with the exception of certain 
policy, deliberative, and enforcement 
documents which may be held con-
fidential, ensure that all files are avail-
able to the public. 

(c) Contractor requirements. The re-
cipient must require its contractor to 
comply with the requirements regard-
ing records access described in 40 CFR 
31.36(i)(10).

OTHER ADMINISTRATIVE REQUIREMENTS 
FOR COOPERATIVE AGREEMENTS

§ 35.6750 Modifications. 
The recipient must comply with the 

requirements regarding changes to the 
Cooperative Agreement described in 40 
CFR 31.30.

§ 35.6755 Monitoring program perform-
ance. 

The recipient must comply with the 
requirements regarding program per-
formance monitoring described in 40 
CFR 31.40 (a) and (e).

§ 35.6760 Enforcement and termination 
for convenience. 

The recipient must comply with all 
terms and conditions in the Coopera-
tive Agreement, and is subject to the 
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requirements regarding enforcement of 
the terms of an award and termination 
for convenience described in 40 CFR 
31.43 and 31.44.

§ 35.6765 Non-Federal audit. 
The recipient must comply with the 

requirements regarding non-Federal 
audits described in 40 CFR 31.26.

§ 35.6770 Disputes. 
The recipient must comply with the 

requirements regarding dispute resolu-
tion procedures described in 40 CFR 
31.70.

§ 35.6775 Exclusion of third-party ben-
efits. 

The Cooperative Agreement benefits 
only the signatories to the Cooperative 
Agreement.

§ 35.6780 Closeout. 
(a) Closeout of a Cooperative Agree-

ment, or an activity under a Coopera-
tive Agreement, can take place in the 
following situations: 

(1) After the completion of all work 
for a response activity at a site; or 

(2) After all activities under a Coop-
erative Agreement have been com-
pleted; or 

(3) Upon termination of the Coopera-
tive Agreement. 

(b) The recipient must comply with 
the closeout requirements described in 
40 CFR 31.50 and 31.51.

§ 35.6785 Collection of amounts due. 
The recipient must comply with the 

requirements described in 40 CFR 31.52 
regarding collection of amounts due.

§ 35.6790 High risk recipients. 
If EPA determines that a recipient is 

not responsible, EPA may impose re-
strictions on the award as described in 
40 CFR 31.12.

REQUIREMENTS FOR ADMINISTERING A 
SUPERFUND STATE CONTRACT (SSC)

§ 35.6800 General. 
An SSC is required when either EPA 

or a political subdivision is the lead 
agency for a CERCLA response. This 
rule does not address whether Indian 
Tribes are subject to the requirements 
in § 35.6805(i)(2) (See § 35.610(a)). 

(a) EPA-lead SSC (Two-party SSC). (1) 
An SSC with a State or Indian Tribe is 
required before EPA can obligate or 
transfer funds for an EPA-lead reme-
dial action. 

(2) The State must comply with the 
requirements described in §§ 35.6805 and 
35.6815 of this subpart. The Indian Tribe 
must comply with the requirements de-
scribed in § 35.6805 (a) through (h), (i)(4), 
(l) through (v); § 35.6815(b); and, if ap-
propriate, § 35.6815 (c) and (d). 

(b) Political subdivision-lead SSC 
(Three-party SSC). (1) To ensure State 
involvement as required under section 
121(f) of CERCLA and subpart F of the 
National Contingency Plan, an SSC is 
required between EPA, the State and a 
political subdivision before a political 
subdivision may take the lead for any 
phase of remedial response. The SSC 
must contain, or must be amended to 
include, the State’s assurances pursu-
ant to § 35.6805(i) of this subpart before 
EPA obligates funds for remedial ac-
tion set forth in the Statement of 
Work of the SSC. 

(2) Both the State and the political 
subdivision must comply with the re-
quirements described in §§ 35.6805, 
35.6815, and 35.6820 of this subpart.

§ 35.6805 Contents of an SSC. 
The SSC must include the following 

provisions: 
(a) General authorities, which docu-

ments the relevant statutes and regu-
lations (of each government entity 
that is a party to the contract) gov-
erning the contract; 

(b) Purpose of the SSC, which de-
scribes the response activities to be 
conducted and the benefits to be de-
rived; 

(c) Negation of agency relationship be-
tween the signatories, which states 
that no signatory of the SSC can rep-
resent or act on the behalf of any other 
signatory in any matter associated 
with the SSC; 

(d) A site description, pursuant to 
§ 35.6105(a)(2)(i) of this subpart; 

(e) A site-specific Statement of Work, 
pursuant to § 35.6105(a)(2)(ii) of this sub-
part and a statement of whether the 
contract constitutes an initial SSC or 
an amendment to an existing contract; 

(f) A statement of intention to follow 
EPA policy and guidance;
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(g) A project schedule to be prepared 
during response activities; 

(h) A statement desinating a primary 
contact for each party to the contract, 
which designates representatives to act 
on behalf of each signatory in the im-
plementation of the contract. This 
statement must document the author-
ity of each project manager to approve 
modifications to the project so long as 
such changes are within the scope of 
the contract and do not significantly 
impact the SSC; 

(i) The CERCLA assurances, as appro-
priate, as described below: 

(1) Operation and maintenance. The 
State must provide an assurance pursu-
ant to § 35.6105(b)(1) of this subpart. 

(2) Twenty-year waste capacity. The 
State must provide an assurance pursu-
ant to § 35.6105(b)(3) of this subpart. 

(3) Off-site storage, treatment, or dis-
posal. If off-site storage, destruction, 
treatment, or disposal is required, the 
State must provide an assurance pursu-
ant to § 35.6105(b)(4) of this subpart; the 
political subdivision may not provide 
this assurance. 

(4) Real Property Acquisition. When 
real property must be acquired, the 
State must provide an assurance pursu-
ant to § 35.6105(b)(5) of this subpart. An 
Indian Tribe must provide an assurance 
pursuant to § 35.6110(b)(2). 

(5) Provision of State cost share. The 
State must provide assurances for cost 
sharing pursuant to § 35.6105(b)(2). Even 
if the political subdivision is providing 
the actual cost share, the State must 
guarantee payment of the cost share in 
the event of default by the political 
subdivision. 

(j) Cost-share conditions, which in-
clude: 

(1) An estimate of the response ac-
tion cost (excluding EPA’s indirect 
costs) that requires cost share; 

(2) The basis for arriving at this fig-
ure (See § 35.6285(c) for credit provi-
sions); and 

(3) The payment schedule as nego-
tiated by the signatories, and con-
sistent with either a lump-sum or in-
cremental-payment option. Final pay-
ment must be made by completion of 
all activities in the site-specific State-
ment of Work with the exception of 
any change orders and claims handled 
during reconciliation of the SSC; 

(k) Reconciliation provision, which 
states that the SSC remains in effect 
until the financial settlement of 
project costs and final reconciliation of 
response costs (including all change or-
ders, claims, overpayments, reimburse-
ments, etc.) ensure that both EPA and 
the State have satisfied the cost share 
requirement contained in section 104 of 
CERCLA, as amended. Overpayments 
in an SSC may not be used to meet the 
cost-sharing obligation at another site. 
Reimbursements for any overpayment 
will be made to the payer identified in 
the SSC. 

(l) Amendability of the SSC, which pro-
vides that: 

(1) Formal amendments are required 
when alterations to CERCLA-funded 
activities are necessary or when alter-
ations impact the State’s assurances 
pursuant to the National Contingency 
Plan and CERCLA, as amended. Such 
amendments must include a Statement 
of Work for the amendment as de-
scribed in § 35.6805(e) above; 

(2) Any change(s) in the SSC must be 
agreed to, in writing, by the signato-
ries, except as provided elsewhere in 
the SSC, and must be reflected in all 
response agreements affected by the 
change(s); 

(m) List of Support Agency Cooperative 
Agreements that are also in place for 
the site; 

(n) Litigation, which describes EPA’s 
right to bring an action against any 
party under section 106 of CERCLA to 
compel cleanup, or for cost recovery 
under section 107 of CERCLA. 

(o) Sanctions for failure to comply with 
SSC terms, which states that if the sig-
natories fail to comply with the terms 
of the SSC, EPA may proceed under 
the provisions of section 104(d)(2) of 
CERCLA and may seek in the appro-
priate court of competent jurisdiction 
to enforce the SSC or to recover any 
funds advanced or any costs incurred 
due to a breach of the SSC. Other sig-
natories to the SSC may seek remedies 
in the appropriate court of competent 
jurisdiction. 

(p) Site access. The State or political 
subdivision or Indian Tribe is expected 
to use its own authority to secure ac-
cess to the site and adjacent prop-
erties, as well as all rights-of-way and 
easements necessary to complete the 
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response actions undertaken pursuant 
to the SSC; 

(q) Joint inspection of the remedy. Fol-
lowing completion of the remedial ac-
tion, the State and EPA will jointly in-
spect the project. The SSC must in-
clude a statement indicating the 
State’s approval of the final remedial 
action report submitted by EPA. 

(r) Exclusion of third-party benefits, 
which states that the SSC is intended 
to benefit only the signatories of the 
SSC, and extends no benefit or right to 
any third party not a signatory to the 
SSC; and 

(s) Any other provision deemed nec-
essary by all parties to facilitate the 
response activities covered by the SSC. 

(t) State review. The State or Indian 
Tribe must review and comment on the 
response actions pursuant to the SSC. 
Unless otherwise stated in the SSC, all 
time frames for review must follow 
those prescribed in the NCP. 

(u) Responsible party activities, which 
states that if a Responsible Party 
takes over any activities at the site, 
the SSC will be modified or termi-
nated, as appropriate. 

(v) Out-of-State or out-of-Indian Tribal 
jurisdiction transfers of CERCLA waste, 
which states that, unless otherwise 
provided for by EPA or a political sub-
division, the State or Indian Tribe 
must provide the notification require-
ments described in § 35.6120.

§ 35.6815 Administrative requirements. 
In addition to the requirements spec-

ified in § 35.6805, the State and/or polit-
ical subdivision must comply with the 
following: 

(a) Financial administration. The 
State and/or political subdivision must 
comply with the following require-
ments regarding financial administra-
tion: 

(1) Payment. The State may pay for 
its share of the costs of the response 
activities in cash or credit. As appro-
priate, specific credit provisions should 
be included in the SSC consistent with 
the requirements described in 
§ 35.6285(c) of this subpart. The State 
may not pay for its cost share using in-
kind services, unless the State has en-
tered into a support agency Coopera-
tive Agreement with EPA. The use of 
the support agency Cooperative Agree-

ment as a vehicle for providing cost 
share must be documented in the SSC. 
If the political subdivision agrees to 
provide all or part of the State’s cost 
share pursuant to a political subdivi-
sion-lead Cooperative Agreement, the 
political subdivision may pay for those 
costs in cash or in-kind services under 
that agreement. The use of a political 
subdivision-lead Cooperative Agree-
ment as a vehicle for providing cost 
share must also be documented in the 
SSC. The State or political subdivision 
must make payments during the course 
of the site-specific project and must 
complete payments by completion of 
activities in the site-specific State-
ment of Work. (See § 35.6255 of this sub-
part for requirements concerning cost 
sharing under a support agency Cooper-
ative Agreement.) The specific pay-
ment terms must be documented in the 
SSC pursuant to § 35.6805 of this sub-
part. 

(2) Collection of amounts due. The 
State and/or political subdivision must 
comply with the requirements de-
scribed in 40 CFR 31.52(a) regarding col-
lection of amounts due. 

(3) Failure to comply with negotiated 
payment terms. Failure to comply with 
negotiated payment terms may be con-
strued as default by the State on its re-
quired assurances, even if the political 
subdivision is responsible for providing 
all or part of the cost share. (See 
§ 35.6805(i)(5) of this subpart.) 

(b) Personal Property. The State, In-
dian Tribe, or political subdivision is 
required to accept title. The following 
requirements apply to equipment used 
as all or part of the remedy: 

(1) Fixed in-place equipment. EPA no 
longer has an interest in fixed in-place 
equipment once the equipment is in-
stalled. 

(2) Equipment that is an integral part of 
services to individuals. EPA no longer 
has an interest in equipment that is an 
integral part of services to individuals, 
such as pipes, lines, or pumps providing 
hookups for homeowners on an existing 
water distribution system, once EPA 
certifies that the remedy is operational 
and functional. 

(c) Reports. The State and/or political 
subdivision or Indian Tribe must com-
ply with the following requirements re-
garding reports: 
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(1) EPA-lead. The nature and fre-
quency of reports between EPA and the 
State or Indian Tribe will be specified 
in the SSC. 

(2) Political subdivision-lead. The polit-
ical subdivision must submit to the 
State a copy of all reports which the 
political subdivision is required to sub-
mit to EPA in accordance with the re-
quirements of its Cooperative Agree-
ment. (See § 35.6650 for requirements re-
garding quarterly progress reports.) 

(d) Records. The State and political 
subdivision or Indian Tribe must main-
tain records on a site-specific basis. 
The State and political subdivision or 
Indian Tribe must comply with the re-
quirements regarding record retention 
described in § 35.6705 and the require-
ments regarding record access de-
scribed in § 35.6710.

§ 35.6820 Conclusion of the SSC. 

In order to conclude the SSC, the sig-
natories must: 

(a) Satisfactorily complete the re-
sponse activities at the site and make 
all payments based upon project costs 
determined in § 35.6805(j); 

(b) Produce a final accounting of all 
project costs, including change orders 
and outstanding contractor claims; and 

(c) Submit all State cost-share pay-
ments to EPA (see § 35.6805(i)(5)), under-
take responsibility for O&M, and, if ap-
plicable, accept interest in real prop-
erty (see § 35.6805(i)(4)).

Subpart P—Financial Assistance 
for the National Estuary Program

AUTHORITY: Sec. 320 of the Clean Water 
Act, as amended (33 U.S.C. 1330).

SOURCE: 54 FR 40804, Oct. 3, 1989 (interim), 
unless otherwise noted.

§ 35.9000 Applicability. 

This subpart codifies policies and 
procedures for financial assistance 
awarded by the EPA to State, inter-
state, and regional water pollution 
control agencies and entities and other 
eligible agencies, institutions, organi-
zations, and individuals for pollution 
abatement and control programs under 
the National Estuary Program (NEP). 
These provisions supplement the EPA 

general assistance regulations in 40 
CFR parts 30 and 31.

§ 35.9005 Purpose. 
Section 320(g) of the Clean Water Act 

(CWA) authorizes assistance to eligible 
States, agencies, entities, institutions, 
organizations, and individuals for de-
veloping a comprehensive conservation 
and management plan (CCMP) for an 
estuary.

§ 35.9010 Definitions. 
Aggregate costs. The total cost of all 

research, surveys, studies, modeling, 
and other technical work completed by 
a Management Conference during a fis-
cal year to develop a Comprehensive 
Conservation and Management Plan for 
the estuary. 

Annual work plan. The plan, devel-
oped by the Management Conference 
each year, which documents projects to 
be undertaken during the upcoming 
year. The Annual Work Plan is devel-
oped within budgetary targets provided 
by EPA. 

Five-Year State/EPA Conference Agree-
ment. Agreement negotiated among the 
States represented in a Management 
Conference and the EPA shortly after 
the Management Conference is con-
vened. The agreement identifies mile-
stones to be achieved during the term 
of the Management Conference. 

Management Conference. A Manage-
ment Conference convened by the Ad-
ministrator under Section 320 of the 
CWA for an estuary in the NEP. 

National Program Assistance Agree-
ments. Assistance Agreements approved 
by the EPA Assistant Administrator 
for Water for work undertaken to ac-
complish broad NEP goals and objec-
tives. 

Work Program. The Scope of Work of 
an assistance application, which identi-
fies how and when the applicant will 
use funds to produce specific outputs.

§ 35.9015 Summary of annual process. 
(a) EPA considers various factors to 

allocate among the Management Con-
ferences the funds requested in the 
President’s budget for the NEP. Each 
year, the Director of the Office of Ma-
rine and Estuarine Protection issues 
budgetary targets for the NEP for each 
Management Conference. These targets 
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are based upon negotiated Five-Year 
State/EPA Conference Agreements. 

(b) Using the budgetary targets pro-
vided by EPA, each Management Con-
ference develops Annual Work Plans 
describing the work to be completed 
during the year and identifies indi-
vidual projects to be funded for the 
completion of such work. Each appli-
cant having a scope of work approved 
by the Management Conference com-
pletes a standard EPA application, in-
cluding a proposed work program. 
After the applicant submits an applica-
tion, the Regional Administrator re-
views it and, if it meets applicable re-
quirements, approves the application 
and agrees to make an award when 
funds are available. The Regional Ad-
ministrator awards assistance from 
funds appropriated by Congress for 
that purpose. 

(c) The recipient conducts activities 
according to the approved application 
and assistance award. The Regional 
Administrator evaluates recipient per-
formance to ensure compliance with all 
conditions of the assistance award. 

(d) The Regional Administrator may 
use funds not awarded to an applicant 
to supplement awards to other recipi-
ents who submit a score of work ap-
proved by the management conference 
for NEP funds. 

(e) The EPA Assistant Administrator 
for Water may approve National Pro-
gram awards as provided in § 35.9070.

§ 35.9020 Planning targets. 
The EPA Assistant Administrator for 

Water develops planning targets each 
year to help each Management Con-
ference develop an Annual Work Plan. 
These targets are broad budgetary 
goals for total expenditures by each es-
tuary program and are directly related 
to the activities that are to be carried 
out by each Management Conference in 
that year as specified in the Five-Year 
State/EPA Conference Agreement. The 
planning targets also are based on the 
Director’s evaluation of the ability of 
each Management Conference to use 
appropriated funds effectively.

§ 35.9030 Work program. 
The work program is part of the ap-

plication for financial assistance and 
becomes part of the award document. 

It is part of the basis for an award deci-
sion and the basis for management and 
evaluation of performance under an as-
sistance award. The work program 
must specify the level of effort and 
amount and source of funding esti-
mated to be needed for each identified 
activity, the outputs committed for 
each activity, and the schedule for de-
livery of outputs.

§ 35.9035 Budget period. 
An applicant may choose its budget 

period in consultation with and subject 
to the approval of the Regional Admin-
istrator.

§ 35.9040 Application for assistance. 
Each applicant should submit a com-

plete application at least 60 days before 
the beginning of the budget period. In 
addition to meeting applicable require-
ments contained in 40 CFR part 30 or 
31, a complete application must con-
tain a discussion of performance to 
date under an existing award, the pro-
posed work program, and a list of all 
applicable EPA-approved State strate-
gies and program plans, with a state-
ment certifying that the proposed work 
program is consistent with these ele-
ments. The annual workplan developed 
and approved by the management con-
ference each fiscal year must dem-
onstrate that non-Federal sources pro-
vide at least 25 percent of the aggre-
gate costs of research, surveys, studies, 
modeling, and other technical work 
necessary for the development of a 
CCMP for the estuary. Each applica-
tion must contain a copy of the Annual 
Work Plan as specified in § 35.9065(c) (2) 
and (3) for the current Federal fiscal 
year. The funding table in the 
workplan must demonstrate that the 25 
percent match requirements is being 
met, and the workplan table of project 
status must show the sources of funds 
supporting each project.

§ 35.9045 EPA action on application. 
The Regional Administrator will re-

view each completed application and 
should approve, conditionally approve, 
or disapprove the application within 60 
days of receipt. When funds are avail-
able, the Regional Administrator will 
award assistance based on an approved 
or conditionally approved application. 
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For a continuation award made after 
the beginning of the approved budget 
period, EPA will reimburse the appli-
cant for allowable costs incurred from 
the beginning of the budget period, pro-
vided that such costs are contained in 
the approved application and that the 
application was submitted before the 
expiration of the prior budget period. 

(a) Approval. The Regional Adminis-
trator will approve the application 
only if it satisfies the requirements of 
CWA section 320; the terms, conditions, 
and limitations of this subpart; and the 
applicable provisions of 40 CFR parts 
30, 31, and other EPA assistance regula-
tions. The Regional Administrator 
must also determine that the proposed 
outputs are consistent with EPA guid-
ance or otherwise demonstrated to be 
necessary and appropriate; and that 
achievement of the proposed outputs is 
feasible, considering the applicant’s 
past performance, program authority, 
organization, resources, and proce-
dures. 

(b) Conditional approval. The Regional 
Administrator may conditionally ap-
prove the application after consulting 
with the applicant if only minor 
changes are required. The award will 
include the conditions the applicant 
must meet to secure final approval and 
the date by which those conditions 
must be met. 

(c) Disapproval. If the application 
cannot be approved or conditionally 
approved, the Regional Administrator 
will negotiate with the applicant to 
change the output commitments, re-
duce the assistance amount, or make 
any other changes necessary for ap-
proval. If negotiation fails, the Re-
gional Administrator will disapprove 
the application in writing.

§ 35.9050 Assistance amount. 
(a) Determining the assistant amount. 

In determining the amount of assist-
ance to an applicant, the Regional Ad-
ministrator will consider the Manage-
ment Conference planning target, the 
extent to which the applicant’s Work 
Program is consistent with EPA guid-
ance, and the anticipated cost of the 
applicant’s program relative to the 
proposed outputs. 

(b) Reduction of assistance amount. If 
the Regional Administrator determines 

that the proposed outputs do not jus-
tify the level of funding requested, he 
will reduce the assistance amount. If 
the evaluation indicates that the pro-
posed outputs are not consistent with 
the priorities contained in EPA guid-
ance, the Regional Administrator may 
reduce the assistance amount.

§ 35.9055 Evaluation of recipient per-
formance. 

The Regional Administrator will 
oversee each recipient’s performance 
under an assistance agreement. In con-
sultation with the applicant, the Re-
gional Administrator will develop a 
process for evaluating the recipient’s 
performance. The Regional Adminis-
trator will include the schedule for 
evaluation in the assistance agreement 
and will evaluate recipient perform-
ance and progress toward completing 
the outputs in the approved work pro-
gram according to the schedule. The 
Regional Administrator will provide 
the evaluation findings to the recipient 
and will include these findings in the 
official assistance file. If the evalua-
tion reveals that the recipient is not 
achieving one or more of the conditions 
of the assistance agreement, the Re-
gional Administrator will attempt to 
resolve the situation through negotia-
tion. If agreement is not reached, the 
Regional Administrator may impose 
sanctions under the applicable provi-
sions of 40 CFR part 30 or 31.

§ 35.9060 Maximum Federal share. 
The Regional Administrator may 

provide up to 100 percent of the ap-
proved work program costs for a par-
ticular application provided that non-
Federal sources provide at least 25 per-
cent of the aggregate costs of research, 
surveys, studies, modeling, and other 
technical work necessary for the devel-
opment of a comprehensive conserva-
tion and management plan for the es-
tuary as specified in the estuary An-
nual Work Plan for each fiscal year.

§ 35.9065 Limitations. 
(a) Management conferences. The Re-

gional Administrator will not award 
funds pursuant to CWA section 320(g) 
to any applicant unless and until the 
scope of work and overall budget have 
been approved by the Management 
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Conference of the estuary for which the 
work is proposed. 

(b) Elements of annual workplans. An-
nual Work Plans to be prepared by es-
tuary Management Conferences must 
be reviewed by the Regional Adminis-
trator before final ratification by the 
Management Conference and must in-
clude the following elements: 

(1) Introduction. A discussion of 
achievements in the estuary, a sum-
mary of activities undertaken in the 
past year to further each of the seven 
purposes of a Management Conference 
specified in section 320(b) of the CWA, 
the major emphases for activity in the 
upcoming year, and a schedule of mile-
stones to be reached during the year. 

(2) Funding sources. A table of fund 
sources for activities in the new year, 
including a description of the sources 
and types (e.g., in-kind contributions 
to be performed by the applicant) of 
funds comprising the contribution by 
applicants or third parties, and the 
source and type of any other non-Fed-
eral funds or contributions. 

(3) Projects. A description of each 
project to be undertaken, a summary 
table of project status listing all ac-
tivities, the responsible organization or 
individual, the products expected from 
each project, approximate schedules, 
budgets, and the source and type of the 
non-Federal 25 percent minimum cost 
share of the aggregate costs of re-
search, surveys, studies, modeling, and 
other technical work necessary for the 
development of a comprehensive con-
servation and management plan for an 
estuary. 

[54 FR 40804, Oct. 3, 1989, as amended at 59 FR 
61126, Nov. 29, 1994]

§ 35.9070 National program assistance 
agreements. 

The Assistant Administrator for 
Water may approve the award of NEP 
funds for work that has broad applica-
bility to estuaries of national signifi-
cance. These awards shall be deemed to 
be consistent with Annual Work Plans 
and Five-Year State/EPA Conference 
Agreements approved by individual 
management conferences. The amount 
of a national program award shall not 
exceed 75 percent of the approved work 
program costs provided the non-Fed-

eral share of such costs is provided 
from non-Federal sources.

PART 40—RESEARCH AND 
DEMONSTRATION GRANTS

Sec.
40.100 Purpose of regulation. 
40.105 Applicability and scope. 
40.110 Authority. 
40.115 Definitions. 
40.115–1 Construction. 
40.115–2 Intermunicipal agency. 
40.115–3 Interstate agency. 
40.115–4 Municipality. 
40.115–5 Person. 
40.115–6 State. 
40.120 Publication of EPA research objec-

tives. 
40.125 Grant limitations. 
40.125–1 Limitations on duration. 
40.125–2 Limitations on assistance. 
40.130 Eligibility. 
40.135 Application. 
40.135–1 Preapplication coordination. 
40.135–2 Application requirements. 
40.140 Criteria for award. 
40.140–1 All applications. 
40.140–2 [Reserved] 
40.140–3 Federal Water Pollution Control 

Act. 
40.145 Supplemental grant conditions. 
40.145–1 Resource Conservation and Recov-

ery Act. 
40.145–2 Federal Water Pollution Control 

Act. 
40.145–3 Projects involving construction. 
40.150 Evaluation of applications. 
40.155 Availability of information. 
40.160 Reports. 
40.160–1 Progress reports. 
40.160–2 Financial status report. 
40.160–3 Reporting of inventions. 
40.160–4 Equipment report. 
40.160–5 Final report. 
40.165 Continuation grants.

AUTHORITY: Cited in § 40.110.

SOURCE: 38 FR 12784, May 15, 1973, unless 
otherwise noted.

§ 40.100 Purpose of regulation. 
These provisions establish and codify 

policies and procedures governing the 
award of research and demonstration 
grants by the Environmental Protec-
tion Agency.

§ 40.105 Applicability and scope. 
This part establishes mandatory poli-

cies and procedures for all EPA re-
search and demonstration grants. The 
provisions of this part supplement the 
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